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LEGAL ISSUES ASSOCIATED WITH SAFE
DRINKING WATER IN WASHINGTON, D.C.
JAMES W. MOELLER*
INTRODUCTION
In August 1996, the United States Congress enacted the Safe Drink-
ing Water Act Amendments of 1996 ("SDWA Amendments").' In Section
306 of the SDWA Amendments,2 the U.S. Congress encouraged and auth-
orized Washington, D.C., Arlington County, Virginia; and the city of
Falls Church, Virginia, to create a public water system to own and oper-
ate the Washington Aqueduct, which has provided Washington, D.C. with
drinking water since 1859. 3
Relative to thousands of public water systems throughout the
United States, which are generally owned and operated by municipal
agencies, the Washington Aqueduct is unique in one critical respect. The
Washington Aqueduct is owned and operated not by a municipal public
water system but by the United States Army Corps of Engineers ("Corps").4
Section 306 of the SDWA Amendments, however, contemplated the trans-
fer of the Washington Aqueduct from the Corps to a local, non-federal,
municipal system.5 Congress passed the statute, in part, as a response
* J.D., Harvard Law School, 1984; M.A.L.D., Fletcher School of Law and Diplomacy, 1984;
B.A., Lake Forest College, 1980. The author is Of Counsel in the Washington, D.C. law
firm of Stuntz, Davis & Staffier, P.C.
' Safe Drinking Water Act Amendments of 1996, Pub. L. No. 104-182, 110 Stat. 1613
(1996) (codified as amended in scattered sections of 42 U.S.C.).
2 42 U.S.C. § 306 (2007).
3Id. See also The Water Resources Development Act of 1996: Hearings Before the Subcomm.
On Water Resources and Environment of the H. Comm. on Transportation and Infra-
structure, 104th Cong. 861 (1996) [hereinafter Water Resources Development] (statement
of Dr. John H. Zirschky, Principal Deputy Assistant Secretary of the Army for Civil Works).
4 Water and Sewer Systems in the District of Columbia: Hearing Before the Subcomm. on
the District of Columbia of the H. Comm. on Government Reform and Oversight, 104th
Cong. 6 (1996) [hereinafter Water and Sewer Systems] (written statement of Rep. Thomas
M. Davis, Chairman, District of Columbia Subcomm.). See also id. at 12 (statement of
Michael McCabe, Director, Region III, Environmental Protection Agency); Water Resour-
ces Development, supra note 3, at 865 (statement of Dr. John H. Zirschky, Principal
Deputy Assistant Secretary of the Army for Civil Works).
5 42 U.S.C. § 306(c)-(d).
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to a 1995 Corps recommendation that the Washington Aqueduct be trans-
ferred to a non-federal public water system.
6
Despite Section 306, the Washington Aqueduct, a decade after the
enactment of the SDWA Amendments, is still owned and operated by the
Corps. Several recent controversies associated with D.C. drinking water,
however, suggest the need for a reconsideration of the proposal to trans-
fer the Washington Aqueduct to a local, non-federal, public water system.
First, the Washington Aqueduct is adjacent to Spring Valley, a resi-
dential neighborhood in northwest Washington, D.C. that is home to Amer-
ican University.7 The University sits on the site of a U.S. Army base used
for the development of chemical munitions during World War .8 In 1993,
a cache of chemical munitions unearthed in Spring Valley precipitated
a controversial environmental remediation of the neighborhood, which
is expected to continue through 2010.' That remediation, under the
federal Defense Environmental Restoration Program, ° is the job of the
Corps." The recent detection of perchlorate, a suspected toxin associated
with explosives and munitions, near the Washington Aqueduct could re-
quire an expansion of the Spring Valley environmental remediation to
include measures for the protection of the Washington Aqueduct.' 2 The
need for those measures could pose a conflict of interest for the Corps.
Second, since January 2004, the local media have alarmed the
residents of Washington, D.C. with reports of elevated concentrations of
lead in D.C. drinking water. "3 The reports prompted independent investi-
gations, congressional hearings, and D.C. Council hearings. 14 The problem,
which for the most part is confined to Washington, D.C. ("the District"),
is attributed not to the Corps but to the Washington, D.C. Water and
Sewer Authority ("WASA"). The problem, it seems, involves the distribution
6 See infra Part II.
7Seegenerally James W. Moeller,Arsenic and an Old Base: Legal IssuesAssociated With the
Environmental Restoration of Defense Sites in Washington, D.C., Used for the Development
and Disposal of World War I Chemical Munitions, 54 CATH. U. L. REV. 879, 879 (2005).
Sd.
9 Id. at 958.
10 Environmental Restoration Program, 10 U.S.C. §§ 2701-09 (2007).




See infra note 388 and accompanying text.
"See infra note 389 and accompanying text.
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pipes owned and maintained by WASA."5 Nonetheless, the public debate
on lead in D.C. drinking water has implicated the issue of Washington
Aqueduct ownership.
Third, the treatment and purification of water drawn from the
Potomac River generates a considerable amount of waste. In the past, the
Washington Aqueduct discharged this waste back into the Potomac
River.'6 The U.S. Environmental Protection Agency ("EPA") authorized
these discharges under a permit issued pursuant to the Federal Water
Pollution Control Act of 1972 ("Clean Water Act"). 7 In April 2003, how-
ever, EPA amended the permit to reduce the amount of waste that the
Washington Aqueduct may discharge back into the river.'" As a result,
the Washington Aqueduct engaged in a multi-year evaluation of alter-
natives for the disposal of waste generated through water purification.19
Some of the alternatives examined implicated the issue of Washington
Aqueduct ownership.2 °
Part I of this Article will discuss the Washington Aqueduct, which
processes and purifies water drawn from the Potomac River for sale to
the District, Arlington County and Falls Church. This Part will describe
WASA, which purchases drinking water from the Washington Aqueduct
for distribution and sale to D.C. residents. Part I also describes and dis-
cusses the SDWA.
Part II of this Article will analyze the political and legal consider-
ations behind the enactment of Section 306 of the SDWA Amendments.
This Part examines the responses of the District, Arlington County and
Falls Church to the statute.
Part III of this Article will describe the environmental remediati-
on of Spring Valley by the Corps as well as the potential contamination
of the Washington Aqueduct with perchlorate.
Part IV of this Article will explore the Corps' and WASA's res-
ponses to elevated concentrations of lead detected in D.C. drinking water.
15See infra note 424 and accompanying text.
16 See Water and Sewer Systems, supra note 4, at 24-25 (statement of Michael McCabe,
Director, Region III, Environmental Protection Agency).
17 See infra notes 474-75 and accompanying text.
18U.S. Envtl. Prot. Agency, Permit No. DC-0000019, Authorization to Discharge Under
the National Pollutant Discharge Elimination System, (April 15,2003) [hereinafter April
2003 Permit], available at http'//washingtonaqueduct.nab.usace.army.mil/Residuals/Back
groundDocs/Aqueduct-finalpermit.pdf.19 See infra notes 489-522 and accompanying text.
20 The Blue Plains Alternative (Alternative C), discussed infra Part V, is the most promi-
nent example.
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Finally, Part V of this Article will cover the environmental impact
of the Corps' discharges of wastes, generated through water purification,
into the Potomac River. Part V also will explain the Water Treatment
Residuals Management Process proposed by the Corps in May 2004.
This Article concludes that the potential contamination of the
Washington Aqueduct with perchlorate and the conflict of interest that
would arise if environmental remediation is required, combined with the
elevated concentrations of lead detected in D.C. drinking water and the
environmental impact of the Corps' discharges of water purification
wastes, suggest the need to act on the decade-old proposal to transfer the
Washington Aqueduct to a local, non-federal, public water system.
I. BACKGROUND
A. The Washington Aqueduct
The Washington Aqueduct owns and operates the infrastructure
required for the treatment and purification of water drawn from the Poto-
mac River to provide the Washington metropolitan area with safe drink-
ing water.21 This infrastructure consists of two filtration plants as well
as dams, conduits, reservoirs, pumping stations and transmission mains.22
"The mission of the Washington Aqueduct is the collection, purification,
and transmission to distribution systems of an adequate supply of water"
for the District, Arlington County, and Falls Church, and for several fed-
eral facilities in the area, such as the Pentagon, the Defense Mapping
Agency, and Fort Myer.23
A water intake located at Great Falls, Maryland, ten miles north-
west of Washington, and a water intake located at Little Falls, Maryland,
one mile northwest of Washington, provide the Washington Aqueduct with
up to 775 million gallons per day ("mgd") of untreated Potomac River
21 "The Washington Aqueduct system consists of facilities required to collect water from
the Potomac River, convey it to Washington, D.C., and treat, and pump it into the dis-
tribution system." The Operation of Water Treatment Facilities for the Metropolitan
Washington Area: Hearing Before the Subcomm. on Water Resources and Environment
of the H. Comm. on Public Works and Transportation, 103rd Cong. 121 (1994)
[hereinafter Water Treatment Facilities] (statement of Major General Stanley G. Genega,
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water.24 The untreated water from the Great Falls intake flows down-
ward through two pipelines to the Dalecarlia Reservoir and the George-
town Reservoir. The untreated water from the Little Falls intake is pump-
ed through a tunnel to the Dalecarlia Reservoir.25
The Dalecarlia Reservoir is a forty-six-acre settling and storage
reservoir for the Dalecarlia Water Treatment Plant.26 The Georgetown
Reservoir is a forty-two-acre settling and storage reservoir for the McMillan
Water Treatment Plant.2 7 The Washington City Water Tunnel, a four-mile
tunnel, connects the Georgetown Reservoir to the McMillan Reservoir, a
thirty-eight-acre storage reservoir for the McMillan Water Treatment
Plant.2" The Dalecarlia plant is a rapid-sand filter plant that can treat up
to 250 mgd.29 The McMillan plant, which is also a rapid-sand filter plant,
can treat up to 180 mgd.30 In contrast to the Dalecarlia plant, the McMil-
lan plant includes a computerized central process control system.3'
The treatment and purification of water drawn from the Potomac
River involves a four-step process. First, the water is allowed to settle in
the reservoirs for up to thirty-six hours.32 This natural pre-sedimentation
assists with the removal of suspended particles in the untreated water.33
Second, the water is pumped from the reservoirs into concrete sedimen-
tation basins inside the water treatment plants, where aluminum sulfate
is added to assist with sedimentation. 34 This sedimentation process lasts
four to six hours. Third, the water is disinfected with chlorine and sent
through rapid sand filter beds comprised of gravel, sand, and crushed an-
thracite coal.36 Each filter bed can treat up to six mgd.37 Finally, the
24 Id. The Little Falls, Maryland intake includes a 1,500-foot diversion dam, and a
pumping station. Id.
251 Id. at 122. The two pipelines between Great Falls and the Dalecarlia Reservoir were
constructed in 1863 (the Old Conduit) and in 1926 (the New Conduit). Id.
26 Id. The Dalecarlia Reservoir can store up to forty-one million gallons of untreated water. Id.271 Id. The Georgetown Reservoir can store up to fifty-five million gallons of untreated water. Id.
21 Id. The McMillan Reservoir can store up to 180 million gallons of untreated water. Id.
29!d.
30 Id. at 123.
31 Id.32 Id. at 122.
33 id.
31 Id. at 122. The addition of aluminum sulfate, which coagulates with suspended
particles in the water, results in flocculation, i.e., the removal of suspended particles. Id.35 Id. at 123. The sedimentation basins are flushed out three or four times each year. Id.36 !d.
37 Id. The filter beds are cleaned with filtered water on a routine basis. Id.
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water may be treated with additional chlorine, and powdered and activated
carbon to moderate the taste and odor of the water, fluoride for dental health,
and quick lime to minimize the corrosion of distribution system pipes.'
Throughout the treatment and purification of Potomac River
water, the Washington Aqueduct tests and analyzes the water.39 "[Tihe
Washington Aqueduct performs over 300,000 lab analyses yearly from
sample points in the distribution systems, treatment plant finished water,
treatment plant process control and the Potomac River."' The Aqueduct
tests for twenty-three different metals (e.g., arsenic); 140 organic compounds
(e.g., pesticides); and twenty-four inorganic compounds.4' In addition, the
Aqueduct analyzes the turbidity levels of untreated and treated water.
Although the Corps owns and operates the Washington Aqueduct,
the operation and maintenance of the Aqueduct is funded through the
D.C. government.43 The Aqueduct sells water to the District, Arlington
County and Falls Church." The Aqueduct deposits receipts from those
sales, over $6 million per year, into the D.C. Water and Sewer Enterprise
Fund ("Fund").45 The D.C. government reimburses the Aqueduct for oper-
ation and maintenance expenses through an annual appropriation from
the Fund, which is included in the D.C. budget that is submitted to Con-
gress each year for approval.46 For example, in 2004, Congress approved
an appropriation of $48 million for the Washington Aqueduct.47
B. The Water and Sewer Authority
The Washington Aqueduct is responsible for the treatment and
purification of drinking water for Washington, D.C., Arlington County,
3 Id. The water also may be treated with sulphur dioxide for the removal of excess
chlorine. Id.39 Id. at 124.
40id.
411d.
42 Id. at 121-23. The turbidity level is a measurement of water "cloudiness" and is an
indication of the amount of suspended matter in the water. Id. at 121.
43 Id. at 123.
4The Falls Church municipal water system, in turn, sells water to parts of Fairfax
County and the City of Fairfax. Id. at 291 (written statement of Robert R. Perry, Member,
Falls Church City Council).
45 Id. at 123-24.
46 Id. at 124.
4' District of Columbia Appropriations Act of 2005, Pub. L. No. 108-335, 118 Stat. 1322,
1336 (2004).
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and Falls Church, while the Water and Sewer Authority ("WASA") is re-
sponsible for the distribution of drinking water in Washington, D.C.
4 8
WASA, thus, cares for the infrastructure, particularly the distribution
pipes, associated with the distribution of drinking water throughout the
District.49 WASA, as well as the Washington Aqueduct, therefore, is sub-
ject to the SDWA. In addition, WASA treats all sewage in the District;
Montgomery County, Maryland; Prince George's County, Maryland; Fair-
fax County, Virginia; and Loudoun County, Virginia.5" In this second
duty, WASA owns and operates the Blue Plains Wastewater Treatment
Plant ("Blue Plains"), which is the largest modern wastewater treatment
plant in the world.51
The D.C. Council created WASA in January 1996 under the Water
and Sewer Authority Establishment and Department of Public Works
Reorganization Act of 1996 ("WASA Act").52 The D.C. Council established
WASA to "facilitate the efficient and economical operation of water dis-
tribution and sewage collection, disposal, and treatment systems in the
District and surrounding jurisdictions."53 The D.C. Council created WASA
"during the District's fiscal crisis, and the water and sewer system had
suffered from decades of insufficient maintenance and a poor reputation
among its customers."54
48 D.C. WATER & SEWER AUTH., ANNUAL REPORT FOR FIscAL YEARS 2000/2001, at 14
(2002) [hereinafter WASA ANNUAL REPORT 2000/2001], available at http://www.dcwasa
.com/news/publications/wasa annual-report2000-2001.pdf. "We purchase ourwater from
the Aqueduct and transmit and distribute the water through five pumping stations, five
distribution reservoirs and four elevated tanks." Id.
49Id. "Our Department of Water Services oversees the entire water distribution system
serving the District." Id.
5 Id. at 12. "This adds up to a service area covering approximately 725 square miles." Id.
at 12-13.
51 Id. at 13. "First and foremost, our wastewater treatment system-Blue Plains-is the
District's single most valuable public asset." Blue Plains Wastewater Treatment Plant:
Hearing Before the Subcomm. on the District of Columbia of the H. Comm. on Govern-
ment Reform and Oversight, 104th Cong. 13 (1996) (written statement of Michael C.
Rogers, City Administrator for the District of Columbia).52 D.C. SESS. LAW § 11-111, 43 D.C. Reg. 548 (Apr. 18, 1996). See also Highway Trust Fund
Establishment Act and the Water and Sewer Authority Amendment Act of 1996, D.C. SESS.
LAW 11-184, 43 D.C. Reg. 4265 (Apr. 25, 1997).
53 D.C. CODE § 34-2201.01(7)(A) (2007).54 WASA ANNUAL REPORT 2000/200 1, supra note 48, at 2.
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Violations of the SDWA also forced the D.C. Council to respond
by establishing WASA.55 In July 1996, poor maintenance of the water
distribution system contributed to bacteria-contaminated drinking water
causing SDWA violations.56 The violations resulted in an EPA SDWA en-
forcement order in July 1996."7 In a consent agreement associated with
the order, the District "promised to produce a long-term plan to repair and
upgrade its pipes and storage reservoirs to prevent future problems.""
The District agreed to a remediation plan in March 1997."9
WASA is independent of the D.C. government and "has a separate
legal existence." ° Thus, the WASA Act established the Water and Sewer
Enterprise Fund to separate WASA revenues and expenditures from D.C.
revenues and expenditures.6' In addition, WASA is authorized to finance
the operation and maintenance of the infrastructure for water distribu-
tion and sewage treatment through the issuance of revenue bonds.62 An
eleven-person board appointed by the mayor of the District governs
WASA.63 In 2001, the net income of WASA was $21 million."
5 The District violated the SDWA in November 1995. Status of the District of Columbia
Water and Sewer Authority: Hearing Before the Subcomm. on the District of Columbia of
the H. Comm. on Government Reform and Oversight, 105th Cong. 43 (1997) [hereinafter
StatuO$,WASA] (written statement of Michael McCabe, Regional Administrator, Region
III, Environmental Protection Agency). The District again violated the SDWA in June,
in July, and in August of 1996. Id.
56 See, e.g., Rajiv Chandrasekaran & Marcia Slacum Greene, D.C. Cancels Water Alert,
WASH. POST, July 5, 1996, at Al; D'Vera Cohn, Water to Get An Increase In Chlorine,
WASH. POST, July 9, 1996, at Al; D'Vera Cohn & Cecile Betancourt, D.C. Issues Advisory
to Boil Water, WASH. POST, July 4, 1996, at Al; D'Vera Cohn & Amy Goldstein, D.C.
Water Still Has Bacteria, WASH. POST, July 6, 1996, at Al; Martin Weil, D.C. Water
Again Fails Purity Test, WASH. POST, July 3, 1996, at B1.
"7 Status of WASA, supra note 55, at 43-44; DVera Cohn, D.C. Water: Deluged With
Problems, WASH. POST, July 14, 1996, at A22. See also Gary Lee & Amy Goldstein, EPA
Assails D.C. on Water Quality, WASH. POST, July 11, 1996, at Al.
5 D'Vera Cohn, D.C. to Continue Extra Chlorine in Water, WASH. POST, July 16, 1996, at
A9. See also D'Vera Cohn, D.C. Losing Battle to Kill Water Bacteria, WASH. POST, July
25, 1996, at Bl; D'Vera Cohn, Report Had Urged EPA to Enforce D.C. Water Safety,
WASH. POST, July 22, 1996, at B1.
51 Status of WASA, supra note 55, at 43-44.
60 D.C. CODE § 34-2202.02(a) (2007).
61 Id. § 34-2202.07(a).
62 Id. §§ 34-2202.08 to 34.2202.09. See also id. § 34-2202.10 (explaining terms for sale of
bonds). After the D.C. Council enacted the WASA Act, Congress authorized the D.C.
Council to allow WASA to issue revenue bonds. District of Columbia Water and Sewer
Authority Act of 1996, Pub. L. No. 104-184, 110 Stat. 1696 (1996).
6D.C. CODE § 34-2202.04(a)(1). Six individuals are appointed by the mayor with the advice
and consent of the D.C. Council. Id. § 34-2202.04(a)(2). Five individuals are appointed by
668 [Vol. 31:661
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The WASA Act directed the WASA board to "assess the feasibility,
including the financial benefits, if any, of engaging a private entity" to
own and operate the Blue Plains plant.6" In addition, the WASA Act dir-
ected the WASA board to "determine the feasibility of establishing the
[WASA] as an independent regional authority .... "6
WASA provides safe drinking water to over 500,000 homes, busi-
nesses, and government offices in the District.67 WASA operates and main-
tains a water distribution system that consists of "almost 1,300 miles of
pipes and mains ranging from 4 to 78 inches in diameter.... Quality is
assured through [a] rigorous testing program, and continuous quality
checks-an average of 200 water samples are gathered monthly from
various sites around the District."
61
Soon after the D.C. Council created WASA, the Authority initia-
ted an ambitious ten-year, $1.6 billion capital improvement program to
rebuild and modernize the water distribution and sewage treatment
systems of the District.69 The program includes $500 million for improve-
ments and upgrades to the D.C. water distribution system. 70 "The lion's
share of the [program] is earmarked for improvement projects and up-
grades at Blue Plains."71
In November 1997, Montgomery County and Prince George's
County complained to the Subcommittee on the District of Columbia of
the House Committee on Government Reform ("D.C. Subcommittee") that
the independent WASA was still subject to D.C. government oversight.72
the mayor on the recommendation of Fairfax County, Montgomery County, and Prince
George's County. Id. § 34-2202.04(a)(3). Those five individuals can vote on issues related
to the Blue Plains plant but not on issues related to water distribution. Id. For an
explanation of the board's duties, see id. § 34-2202.05.
64 WASA ANNUAL REPORT 2000/2001, supra note 48, at 9.
65 D.C. CODE § 34-2202.05(g)(1).
66 Id. § 34-2202.07(g)(1).
67 WASA ANNUAL REPORT 2000/2001, supra note 48, at 12.
68 Id. at 14. The system also includes 8,700 fire hydrants. Id. See generally D.C. WATER&
SEWER AUTH., 2004 DRINKING WATER QUALITY REPORT (2005), available at http://www
.dcwasa.com/news/publications/water%2Oquality%20report%2004.pdf.
69 See, e.g., Status of WASA, supra note 55, at 56 (written statement of Michael C. Rogers,
Chairman, D.C. Water and Sewer Authority); see also id. at 77-78 (written statement of
Jerry N. Johnson, General Manager, D.C. Water and Sewer Authority).7 0 WASA ANNUAL REPORT 2000/2001, supra note 48, at 15.
71Id. at 21.
7 2 Status of WASA, supra note 55, at 10 (statement of Douglas M. Duncun, County Executive,
Montgomery County, Maryland); id. at 20 (written statement of Michael Errico, Deputy Chief
Administrator Officer, Prince George's County, Maryland). See also id. at 26-27 (written
statement of Anthony H. Griffin, Deputy County Executive, Fairfax County, Virginia).
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EPA reported to the D.C. Subcommittee, however, that "[t]here have been
no violations of drinking water standards and no significant violations
of the [Blue Plains] waste water permit since [WASA] officially opened its
doors on October 1, 1996."
71
In December 2000, the Privatization and Regionalization Commit-
tee of the WASA board issued a report,74 required by the WASA Act, to
assess "the feasibility of establishing [WASA] as an independent regional
authority .... Prepared with help from the staff of the Metropolitan
Washington Council of Governments, WASA concluded that an interstate
compact could be used to regionalize WASA.76 Although WASA found no
precedent in the U.S. for an interstate compact that established a public
water system,77 the Privatization and Regionalization Committee
examined the interstate compact that established the Washington Metro-
politan Area Transit Authority ("WMATA") as well as the interstate
compact that established the Metropolitan Washington Airports Author-
ity ("MWAA"). 'Despite the successful WMATA and MWAA precedents,79
WASA recommended that WASA not be regionalized through an inter-
state compact and that the current structure of WASA be retained. 0 The
WASA board approved the recommendation in January 2001.81
73 Id. at 41 (written statement of Michael McCabe, Regional Administrator, Region III,
Environmental Protection Agency).
74 D.C. WATER & SEWER AUTH., REGIONALIZATION STUDY (2000) [hereinafter REGION-
ALIZATION STUDY], available at httpJ/www.dcwasa.com/news/pubhcations/Regionalization
%20-%202.pdf. See also D.C. WATER & SEWER AUTH., REGIONALIZATION STUDY: PHASE I
REPORT (2000) [hereinafter PHASE I REPORT].
75 D.C. CODE § 34-2202.07(g)(1) (2007).
76 REGIONALIZATION STUDY, supra note 74, at 2.
" Id. See also PHASE I REPORT, supra note 74, at 6.78 REGIONALIZATION STUDY, supra note 74, at 2. See also PHASE I REPORT, supra note 74,
at 6-7. See generally 49 U.S.C. § 49106 (2007); Washington Metropolitan Area Transit
Authority Compact, Pub. L. No. 89-774, 80 Stat. 1324 (1966).
71 REGIONALIZATION STUDY, supra note 74, at 2; PHASE I STUDY, supra note 74, at 5.
80 REGIONALIZATION STUDY, supra note 74, at 7. In support of this recommendation, the
Privatization and Regionalization Committee concluded, inter alia, that (i) the creation
of a regional WASA would be time and resource intensive, (ii) a regional WASA could
create a "significant burden" for the D.C. government, and (iii) the "DC-WASA Is Still
Young and Continues to Evolve." Id. at 6-7.
" District of Columbia Water and Sewer Authority Board of Directors, Res. No. 01-05
(Jan. 4, 2001) (on file with author). See also Letter From the District of Columbia Water
and SewerAuthority to the Honorable Anthony A. Williams, Mayor, District of Columbia,
Transmittal of Regionalization Study Report by the District of Columbia Water and
Sewer Authority Pursuant to District of Columbia Code Section 43-1677(g) (Feb. 1, 2001)
(on file with author).
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C. The Safe Drinking Water Act
Congress enacted the Safe Drinking Water Act in 1974,82 and
amended the statute in 1986 and in 1996.83 The SDWA is Title XIV of the
Public Health Service Act. 4 EPA has implemented the statute with over
500 pages of regulations."s The SDWA allows the regulation of public
water systems, 6 and also authorizes the regulation of underground sources
of drinking water.8 In the event of safe drinking water emergencies, EPA
is authorized to "take such actions as [it] may deem necessary in order
to protect" the public health.8 EPA engages in research on safe drinking
water and provides grants for state safe drinking water programs. 9 Fi-
nally, the SDWA includes several additional requirements for the regu-
lation of drinking water.9"
The regulation of public water systems contemplates the promul-
gation of national drinking water regulations.91 For each contaminant
that may adversely impact public health and that may occur in a public
water system,9 2 EPA will adopt a maximum contaminant level goal and
a national primary drinking water regulation.93 The national primary
drinking water regulation for each contaminant will establish a maximum
level of the contaminant in safe drinking water or a treatment technique
that will reduce the concentration of the contaminant in safe drinking
82 Safe Drinking Water Act of 1974, Pub. L. 93-523, 88 Stat. 1660 (1974).
3 Safe Drinking Water Act Amendments of 1986, Pub. L. No. 99-339, 100 Stat. 642 (1986);
Safe Drinking Water Act Amendments of 1996, Pub. L. No. 104-182,110 Stat. 1613 (1996).
Safe Drinking Water Act of 1974 §§ 1, 2(a), 88 Stat. at 1660-61.
See 40 C.F.R. pts. 141-43 (2007).
88 See generally 42 U.S.C. §§ 300g to 300g-9 (2007) (regulating public water systems). A
public water system "has at least fifteen service connections or regularly serves at least
twenty-five individuals." Id. § 300f(4)(A).
87 See generally 42 U.S.C. §§ 300h to 300h-8 (providing for the protection of underground
sources of drinking water). The regulation of underground sources of drinking water is
effected through underground injection control programs. See id. § 300h. Underground in-
jection is the subsurface emplacement of fluids (e.g., wastes) by well injection. § 300h(d)(1).
See generally 40 C.F.R. pts. 144-48 (2007) (underground injection regulations).
88 42 U.S.C. § 300i(a). In addition, it is a federal crime to tamper with a public water
system. See id. § 300h to 300i-1.
89 See 42 U.S.C. §§ 300j-15 to j-16, 300j-18.
90 See generally id. §§ 300j-21 to 300j-26 (specifying the additional requirements).
9' See id. § 300g-1.
92 Id. § 300g-1(b)(1)(A)(i)-(ii).
93Id. § 300g-l(b)(1)(A). EPA shall also maintain a list of contaminants for which there are
no primary drinking water regulation (unregulated contaminants) and determine on a
periodic basis if those contaminants should be regulated and subject to primary drinking
water regulation. Id. § 300g-l(b)(1)(B).
2007]
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water.94 The national primary drinking water regulations ("NPDWR")
are published in Part 141 of the EPA regulations.95
The NPDWR are promulgated on the basis of "the best available,
peer-reviewed science and supporting studies conducted in accordance
with sound and objective scientific practices."96 In addition, each national
primary drinking water regulation that establishes a maximum level
must include a cost-benefit analysis.97 Finally, each regulation is reviewed
on a six-year cycle.9"
In addition to the NPDWS, the SDWA requires EPA to promulgate
secondary drinking water regulations.99 The secondary drinking water
regulation for a contaminant will establish a maximum level of the con-
taminant in safe drinking water "requisite to protect the public welfare." °°
EPA may promulgate secondary regulation to address the appearance or
odor of otherwise safe drinking water that may vary with geographic or
other circumstances. 101
Congress delegated enforcement of the NPDWS to states that
have adopted drinking water regulations "no less stringent than" the
NPDWS.'02 In addition to states that are qualified to enforce the NPDWS,
94Id. § 300f(1) (definition of primary drinking water regulation). "The [EPA] is authorized
to promulgate a national primary drinking water regulation that requires the use of a
treatment technique in lieu of establishing a maximum contaminant level, if the Admin-
istrator makes a finding that it is not economically or technologically feasible to ascertain
the level of the contaminant." Id. § 300g-l(b)(7)(A).
95 40 C.F.R. pt. 141 (2007).
96 42 U.S.C. § 300g-1(b)(3)(A)(i).97 Id. § 300g-l(b)(3)(C). See also id. § 300g-l(b)(6) (cost-benefit analysis). The maximum
level for a contaminant shall correspond to the maximum contaminant level goal for the
contaminant to the extent feasible. Id. § 300g-1(b)(4)(B).9
81d. § 300g-l(b)(9). The SDWA also provides that no regulation "may require the addi-
tion of any substance for preventive health care purposes unrelated to contamination of
drinking water." Id. § 300g-l(b)(l1).
99 Id. § 300g-(c).
1'o Id. § 300f(2) (defining secondary drinking water regulation).
101 Id. A secondary regulation may also be promulgated to regulate a contaminant that
"may otherwise adversely affect the public welfare." Id. See generally 40 C.F.R. pt. 143
(2007) (national secondary drinking water regulations). EPA has promulgated secondary
regulations for aluminum, chloride, odor, copper, corrosivity, fluoride, foaming agents,
iron, manganese, color, pH, silver, sulfate, total dissolved solids, and zinc. Id. § 143.3.
12 42 U.S.C. § 300g-2(a)(1). See 40 C.F.R. pt. 142 (2007) (implementing national primary
drinking water regulations); see also id. §§ 142.10-142.19 (designating primary enforce-
ment responsibility).
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EPA can also enforce the regulations.0 3 The statute authorizes EPA to
issue administrative orders and to institute civil actions for compliance
with the NPDWS. °4 The SDWA authorizes a state with enforcement
powers or EPA to issue variances from the NPDWS.' °5 The SDWA also
allows a state with enforcement powers or EPA to issue exemptions from
the NPDWS "due to compelling factors."0 6
A public water system that violates a national primary drinking
water standard is required to advise the public served by the system of
the violation.0 7 The SDWA details the form and manner in which the pub-
lic water system advises the public.0" A state with enforcement powers
must issue an annual report to EPA on violations of NPDWS for the past
year.0 9 Each public water system regulated under the SDWA must pub-
lish an annual report on the actual concentration of contaminants in the
drinking water purveyed by the system." 0
A national primary drinking water regulation that establishes a
maximum level for a contaminant will include "accepted methods for qual-
ity control and testing procedures to insure [sic] compliance with such
levels... .""' The SDWA, however, authorizes a state with enforcement
powers or EPA to permit alternative testing requirements for regulated
103 42 U.S.C. § 300g-3. EPA also can enforce the regulations in states that are not qual-
ified to enforce the NPDWS. Id. § 300g-3(a)(2). See generally 40 C.F.R. §§ 142.30-.34
(2007) (providing for federal enforcement).
'0442 U.S.C. § 300g-3(a)(1)(B). EPA also is authorized to assess civil penalties for NPDWS
violations of $25,000 per day per violation. Id. § 300g-3(g).
1o5Id. § 300g-4. For example, a variance may be issued if a public water system is unable
to meet a national primary drinking water standard "because of characteristics of the raw
water sources which are reasonably available .... " Id. § 300g-4(a)(1)(A). See generally
40 C.F.R. §§ 142.20-.24 (review of state-issued variances and exemptions); 40 C.F.R. §§
142.40-.46 (variances issued by EPA).
106 42 U.S.C. § 300g-5(a)(1). An exemption may be granted if the exemption "Will not
result in an unreasonable risk to [public] health." Id. § 300g-5(a)(3). See generally 40
C.F.R. §§ 142.20-.24 (review of state-issued variances and exemptions); 40 C.F.R. §§
142.50-.57 (exemptions issued by EPA).
107 42 U.S.C. § 300g-3(c)(1).
108 Id. § 300g-3(c)(2). See also 40 C.F.R. §§ 141.201-.210 (detailing public notification
requirement for drinking water violations).
'09 42 U.S.C. § 300g-3(c)(3).0 Id. § 300g-3(c)(4). The requirement is applicable to public water systems with fifteen
or more service connections or that serve twenty-five or more year-round residents. Id.§ 300f(15) (defining a community water system). See generally 40 C.F.R. §§ 141.151-
141.156 (providing for consumer confidence reports).
m" 42 U.S.C. § 300f(1)(D).
2007] 673
WM. & MARY ENVTL. L. & POLY REV.
chemical contaminants." 2 Finally, the SDWA provisions on the regulation
of public water systems prohibit the use of lead pipes and lead solder in
regulated public water systems." The SDWA Amendments specifically
outlawed the sale of pipes and plumbing fixtures that are not lead free."
Under the general provision of the statute, EPA researches safe
drinking water."' EPA also provides grants to states with enforcement
powers for state safe drinking water programs and for the enforcement
of the NPDWS.11 6 In addition, the SDWA Amendments authorized EPA
to provide grants for state revolving loan programs," 7 which offer low-
interest loans to public water systems for NPDWS compliance assis-
tance."' The SDWA Amendments also direct EPA to provide technical
and financial assistance "for the construction, rehabilitation, and improve-
ment of water supply systems."" 9
Finally, the Lead Contamination Control Act of 1988 ("LCCA")
created additional requirements. 2 ° The LCCA directed the Consumer
Product Safety Commission ("CPSC") to order the repair, replacement or
recall of water coolers with lead-lined tanks.'2 ' The statute also autho-
rized criminal and civil penalties for the interstate sale of water coolers
that are not lead free.'22 The LCCA directed EPA to provide guidance "to
assist schools in determining the source and degree of lead contamina-
tion in school drinking water supplies and in remedying such contamina-
tion."'23 The statute also required each state to establish a program "to
assist local educational agencies in testing for, and remedying, lead con-
tamination in drinking water from coolers and from other sources of lead
112 Id. § 300g-7(b)(1). A state may not permit an alternative testing requirement for a reg-
ulated microbiological contaminants. Id.
113 Id. § 300g-6(a)(1)(A)(i).
"
4 Id. § 300g-6(a)(3)(A).
115 Id. § 300j-l(a)(1).
1161d. § 300j-2. See also id. § 300j-3 (special project grants and guaranteed loans); id. § 300j
-3a (grants to public sector agencies).
117 Id. § 300j-12.
118 Id. § 300j-12(a)(2).
'
19 Id. § 300j-3c(a). See generally id. § 300j-3c.
120 Lead Contamination and Control Act of 1988, Pub. L. No. 100-572, 102 Stat. 2884
(1988) (codified at 42 U.S.C. § 300j (1988)).
121 42 U.S.C. § 300j-22. See, e.g., Scotsman Group, Inc. a Corporation; Final Acceptance
of a Consent Order Agreement, 55 Fed. Reg. 22,387 (June 1, 1990) (CPSC notice of ac-
ceptance of consent order and agreement under LCCA); Drinking Water Coolers That Are
Not Lead Free, 55 Fed. Reg. 1772 (Jan. 18, 1990) (EPA list of water coolers that are not
lead free).
122 See generally 42 U.S.C. § 300j-23.
123 Id. § 300j-24(b).
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contamination at schools under the jurisdiction of such agencies."'24 EPA
was authorized to provide grants to states for those programs. 25 In 1996,
however, the U.S. Court of Appeals for the Fifth Circuit ruled that the
requirement for state programs was unconstitutional under the Tenth
Amendment. 1
26
The NPDWS include maximum contaminant levels for inorganic
chemicals, 12 for trihalomethanes, 28 and for turbidity,'29 which is a meas-
urement of "cloudiness" in untreated source water.
130
In 1991, EPA, in accordance with the SDWA, promulgated a nation-
al primary drinking water regulation for lead and copper.' 3 ' The thirty-
page Lead and Copper Rule is applicable to public water systems with
fifteen or more service connections or that serve twenty-five or more
year-round residents. 132 The national primary drinking water regulation
for lead, in lieu of a maximum contaminant level, prescribes a treatment
technique to reduce the concentration of the contaminant in safe drink-
ing water.133 In addition, the rule establishes an "action level" for lead of
fifteen parts per billion ("ppb") in more than ten percent of the tests for
lead, and an "action level" for copper of 1300 ppb in more than ten percent
of the tests for copper.3 4 The Lead and Copper Rule otherwise has four
general requirements,'35 which differentiate among large public water
systems that serve more than 50,000 people, medium public water sys-
tems, and small public water systems that serve less than 3,300 people. 36
'24 Id. § 300j-24(d)(1).
125 Id. § 300j-25(a).
126 See generally Acorn v. Edwards, 81 F.3d 1387 (5th Cir. 1996), cert. denied, 521 U.S.
1129 (1997).
127 40 C.F.R. § 141.11 (2007).
1-0 Id. § 141.12.
1- Id. § 141.13.
130 Water Treatment Facilities, supra note 21, at 121.
131 Drinking Water Regulations, 56 Fed. Reg. 26,460 (June 7, 1991).
132 40 C.F.R. § 141.80(a) (specifying the applicability of subpart I, "Control of Lead and
Copper"). See also id. § 141.2 (defining a community water system).
133 Id.
34 Id. §§ 141.80(c)(1)-(2). See also id. § 141.2 (defining "action level").135 Id. §§ 141.80-.91.
136 Id. § 141.81; see, e.g., id. § 141.81(a) (corrosion control requirements); id. § 141.87
(monitoring requirements for water quality parameters). Compare id. § 141.81(d) (treat-
ment steps and deadlines for large systems), with id. § 141.81(e) (treatment steps and
deadlines for small and medium-size systems).
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First, a public water system must test for lead and copper in drink-
ing water.137 A large public water system must test for those contaminants
from 100 different residences over a six-month period. 3 ' If the system
does not exceed the action level for two consecutive six-month periods, then
the system may, with state or EPA approval, test for lead and copper
from fifty different residences over a one-year period. 139 Some tests for
those contaminants may be invalidated. 4 ° A large public water system
must also measure several water quality parameters."'4 The system must
conduct lead and copper tests and the water quality measurements in
accordance with the rule's detailed analytical methods.' 4 '
Second, a public water system must implement and maintain a
corrosion control program, which will minimize the potential for lead and
copper to leach from distribution pipes into drinking water.4 3 The Lead
and Copper Rule requires an "optimal" corrosion control treatment for a
large system,' unless the system has an "optimized" corrosion control
program.'45 The Rule contemplates three treatment techniques for corro-
sion control: (i) an adjustment to pH; (ii) an adjustment to calcium hard-
ness; and (iii) the addition of a phosphate or silicate based corrosion in-
hibiting agent.'46 The state with enforcement powers selects an "optimal"
corrosion control treatment, 147 which is implemented by the public water
137 See generally id. § 141.86 (specifying monitoring requirements for lead and copper in
tap water).
131 Id. § 141.86(c)-(d). The residences must consist of homes with lead service lines or with
copper pipes with lead solder. Id. § 141.86(a). A small public water system can be ex-
cepted from the requirement to test for lead and copper in drinking water. Id. § 141.86(g).
139 Id. § 141.86(d)(4).
140 Id. § 141.86(f).
141Id. § 141.87 (monitoring requirements for water quality parameters). The system must
measure for pH, alkaline, orthophosphate, silica, calcium, conductivity, and temperature.
Id. § 141.87(b). The system must take measurements in drinking water and in untreated
source water. Id. § 141.87(a)-(b).
142 See id. § 141.89 (detailing the analytical methods).
143 See generally id. § 141.80(d); id. § 141.81 (corrosion control treatment steps); id. § 141.82
(describing the corrosion control treatment requirements).
'4 Id. § 141.81(a)(1); id. § 141.81(d) (treatment steps and deadlines for large systems).145 Id. § 141.81(b)(3). A large public water system has an "optimized" corrosion control
program if tests for lead in drinking water and tests for lead in untreated source water
correspond to parameters set forth in the rule. Id. "Any system triggered into corrosion
control because it is no longer deemed to have optimized corrosion control . . . shall
implement corrosion control treatment. . . ." Id. § 141.81(b)(3)(v).
146 Id. § 141.82(c)(1). "The water system shall evaluate the effect of the chemicals used for
corrosion control treatment on other water quality treatment processes." Id. § 141.82(c)(5).
147 Id. § 141.82(d).
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system, 148 reviewed by the state for water quality parameters, 149 and
maintained by the system.5 0
Third, if a public water system exceeds an action level in tests for
lead and copper in drinking water, then that system must test for lead and
copper in untreated source water.'5 ' The Lead and Copper Rule, in this re-
gard, differentiates between ground water (e.g., from wells) and surface
water (e.g., from rivers and lakes).'52 In addition, if the system exceeds an
action level, then the system must implement a source water treatment
program. 153 The rule contemplates four treatment techniques: (i) ion ex-
change, (ii) reverse osmosis, (iii) lime softening, or (iv) coagulation/filtration. 15 4
Fourth, and finally, if a public water system exceeds the action lev-
el in tests for lead in drinking water, then that system must initiate two
additional remedial measures. 55 In particular, the system must disclose
the results of the tests to the public within sixty days. 5 ' The public dis-
closure requirements of the Lead and Copper Rule are detailed. These
requirements address: (i) the content of written materials, 157 (ii) the con-
tent of broadcast materials, 5 ' and (iii) the distribution of materials. 159
148 Id. § 141.82(e).
149 Id. § 141.82(f).
150 Id. § 141.82(g).
'5 See id. § 141.88 (monitoring requirements for lead and copper in source water). "Lead
occurs in drinking water from two sources: (1) Lead in raw water supplies, i.e., source
water or distributed water, and (2) corrosion of plumbing materials in the water distri-
bution system (corrosion by-products). Most lead contamination is from corrosion by-
products." Drinking Water Regulations, 56 Fed. Reg. 26,463 (June 7, 1991) (emphasis
added). "A system is not required to conduct source water sampling for lead and/or copper
if the system meets the action level for the specific contaminant in tap water samples.
... " 40 C.F.R. § 141.88(d)(2).
112 See, e.g., 40 C.F.R. § 141.88(a)(1)(i)-(ii).
153 See id. § 141.83 (source water treatment requirements). "A system may recommend
that no treatment be installed based upon a demonstration that source water treatment
is not necessary to minimize lead and copper levels at users' taps." Id. § 141.83(b)(1).
154 Id. § 141.83(b)(2).
155 See id. § 141.84 (lead service line replacement requirements); id. § 141.85 (public edu-
cation and supplemental monitoring requirements).116 Id. § 141.85.
157 Id. § 141.85(a). The written materials distributed to the public ifa public water system
exceeds an action level in tests for lead or copper in drinking water must include, for ex-
ample, a discussion ofthe health effects of lead. Id. § 141.85(a)(1)(ii). The materials must
also detail the steps an individual can take in the home to minimize his or her exposure
to lead. Id. § 141.85(a)(1)(iv).
'58 Id. § 141.85(b).
159 Id. § 141.85(c).
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In addition, if a public water system exceeds the action level in
tests for lead in drinking water (after the implementation of a corrosion
control program or the implementation of a source water treatment pro-
gram), the public water system must initiate the replacement of lead
service lines within its distribution system.' "A water system shall re-
place annually at least 7 percent of the initial number of lead service
lines in its distribution system."161 The public water system does not need
to replace the entire lead service line. "A water system shall replace that
portion of the lead service line that it owns."'62 In addition, the water sys-
tem does not need to replace a lead service line if the water system never
exceeds the action level for lead in drinking water from that line.
163
In addition to these four general requirements, the Lead and Cop-
per Rule includes reporting and record-keeping provisions.
II. LOCALIZATION OF THE WASHINGTON AQUEDUCT
On December 8, 1993, EPA issued a Boil-Water Notice for the
Washington, D.C. metropolitan area. 6 ' The Notice was issued after the
Washington Aqueduct advised EPA that the Dalecarlia plant was in vio-
lation of EPA safe drinking water standards. 6 6 EPA, which had issued
a Boil-Water Notice on just one prior occasion, lifted the Notice on
December 11, 1993.17
160 Id. § 141.84.
161 Id. § 141.84(b).
162 Id. § 141.84(d). "Depending on State law or regulations, or local ordinances, some
public water systems control and/or own connections up to the property line .... " Drink-
ing Water Regulations, 56 Fed. Reg. 26,503 (June 7, 1991). The public water system must
offer to replace the portion of a lead service line that it does not own at the expense of the
individual that owns that portion. 40 C.F.R. § 141.84(d).
" "A system is not required to replace an individual lead service line if the lead concen-
tration in all service line samples from that line, taken pursuant to § 141.86(b)(3), is less
than or equal to 0.015 mg/L." Id. § 141.84(c).64 Id. §§ 141.90-.91.
65 See D'Vera Cohn, D.C., Part of N. Va. Under Drinking Water Alert, WASH. POST, Dec.
9, 1993, at Al; Charles W. Hall, Area Taps Into Alternative Sources, WASH. POST, Dec.
10, 1993, at Al.
" See D'Vera Cohn & Amy Goldstein, Water Parasite Test Results Due Today, WASH.
POST, Dec. 10, 1993, at Al.
167 See, e.g., D'Vera Cohn & Amy Goldstein, First Tests Find Water Free of Harmful
Parasite, WASH. POST, Dec. 11, 1993, at Al; Robert O'Harrow, Jr., Worker Slip Possible
in Water Alert, WASH. POST, Dec. 13, 1993, at D1.
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The Notice triggered a congressional hearing on the operation of
the Washington Aqueduct in general, and of the Dalecarlia plant in part-
icular. 6 The Notice precipitated a chain of events that contributed in no
small measure to the enactment of Section 306 of the SDWA Amendments.
Within two weeks of the Boil Water Notice, the Subcommittee on
Water Resources and Environment of the House Committee on Transpor-
tation and Infrastructure ("Water Resources Subcommittee") held a con-
gressional hearing on the incident.169 A second hearing was held in June
1994.170 The first hearing focused "on the problems of the [Dalecarlia
plant] that resulted in [the] EPA boil-water recommendation on December
8, 1993."17' The second hearing focused on changes in the operation of the
Dalecarlia plant to decrease the prospect of a subsequent boil-water order.
172
In the first hearing, the Water Resources Subcommittee heard
from the Corps'7 3 and EPA.174 The Corps announced that it would conduct
an independent comprehensive performance evaluation of the Dalecarlia
and McMillan plants.'75 The evaluation briefed the subcommittee on EPA
regulation of safe drinking water and on EPA initiatives "to reduce the
likelihood of a repeat of this incident in the metropolitan region."76
The congressional hearing revealed that EPA had directed the
Washington Aqueduct to contract with an independent consultant for a
comprehensive performance evaluation of the Dalecarlia and McMillan
" See DVera Cohn & Peter Baker, Broad Inquiry Sought Into Area Water Alert, WASH.
POST, Dec. 14, 1993, at B1; DVera Cohn, Water Crisis May Have Started Early, WASH.
POST, Dec. 19, 1993, at B1.
'
69 See Water Treatment Facilities, supra note 21, at 1.
170 See id. at 195-295.
1711d. at 1 (written statement of Rep. Eleanor Holmes Norton). "Today, we are embarking
on the first oversight in memory of the Dalecarlia Water Treatment Plant." Id. at 2.
.
72 Id. at 187 (memorandum to Water Resources Subcomm.).
173 Id. at 120-29 (written statement of Major General Stanley G. Genega, Director of Civil
Works, U.S. Army Corps of Engineers).
17 4 Id. at 132-39 (written statement of Stanley L. Laskowski, Acting Regional Administra-
tor, Region III, Environmental Protection Agency).
17 5 Id. at 120-29 (written statement of Major General Stanley G. Genega, Director of Civil
Works, U.S. Army Corps of Engineers).
176 Id. at 137. See also id. at 140-47 (prepared statement of Robert L. Mallett, City Admin-
istrator and Deputy Mayor for Operations, District of Columbia); id. at 130-31 (prepared
statement of James B. Hunter, III, Chairman, Arlington County Board); id. at 115-19
(prepared statement of the Honorable Thomas M. Davis, III, Chairman, Fairfax County
Board of Supervisors); id. at 101-14 (prepared statement of Ruth R. Crone, Executive
Director, Metropolitan Washington Council of Governments); id. at 148-56 (prepared
statement of Erik D. Olson, Senior Attorney, Natural Resources Defense Council).
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plants prior to the Boil Water Notice.177 EPA expanded the scope of the
evaluation in response to the boil water incident.17 The contract also
contemplated the development of a conceptual design for the moderniza-
tion of the Washington Aqueduct.'79 EPA required the performance
evaluation in response to a September 1993 and an October 1993 vio-
lation of the Total Coliform Rule, as well as a December 1993 violation
of the Surface Water Treatment Rule ("SWTR") that resulted in the Boil
Water Notice."8 ° The evaluation concluded that the Dalecarlia plant ex-
ceeded the 0.5 Nephelometric Turbidity Unit ("NTU") turbidity perfor-
mance criteria of the SWTR as well as the 5 NTU maximum turbidity
limit of the SWTR in December 1993.8'
In March 1994, the independent consultant released a comprehen-
sive performance evaluation. 2 and a conceptual plan for the modernization
of the Washington Aqueduct."'8 The performance evaluation identified
seven circumstances that contributed to the SWTR violation.M The
modernization plan (i) defined a "state-of-the-art" water treatment plant,
(ii) considered the impact of current and anticipated SDWA require-
ments, (iii) identified the differences "between a state-of-the-art water
treatment plant and the Dalecarlia and McMillan plants," and (iv) devel-
oped a plan of improvements to provide the Dalecarlia and McMillan
plants with state-of-the-art water treatment systems.' The moderniza-
tion plan consisted of nine "first priority" improvements that would cost
between $69 and $116 million,"8 five "second priority" improvements that
177 Id. at 63-65.
178 Id. at 66-69 (noting that the scope of work includes conducting a comprehensive per-
formance evaluation).
17' A final report of the evaluation was due in February 2004. Id. at 70.
.
80 MALCOLM PIRNIE, INC., COMPREHENSIVE PERFORMANCE EVALUATION: FINAL REPORT,
at ES-1, 1-2 (1994) [hereinafter PERFORMANCE EVALUATION].
181 Id. at ES-3, 2-10.
182 See id; see also DVera Cohn, Problems Abound in Water Plants, WASH. POST, Mar.
31, 1994, at B8.
' MALCOLM PIRNIE, INC., CONCEPTUAL PLAN FOR MODERNIZATION: FINAL REPORT (1994)
[hereinafter MODERNIZATION PLAN].
184 Id. at ES-3 to ES-4, 2-10 to 2-11. For example, "[Tihe arrangement of the alum[inum
sulfate] lines resulted in inadequate dispersion of coagulant into the [untreated] water."
Id. at ES-4, 2-11.
185 MODERNIZATION PLAN, supra note 183, at ES-1 to ES-2.
186 For example, the plan recommended the installation of equipment for continuous
mechanical sludge removal in the Dalecarlia sedimentation basin. Id. tbl.ES-2.
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would cost between $90 and $191 million, l"7 and three "third priority" im-
provements that would cost between $16 and $25 million.'
The Water Resources Subcommittee held a second congressional
hearing in June 2004 that focused on changes in the operation of the
Dalecarlia plant, the independent comprehensive performance evalua-
tion, and on the modernization of the Washington Aqueduct.'8 9 After the
first hearing, Congressman Jim Moran (D-VA), attempted to finance a
modernization of the Washington Aqueduct by introducing a bill to author-
ize the Washington Aqueduct to borrow funds from the federal govern-
ment in order to make capital improvement to the water system.' 90
At the second hearing, the Water Resources Subcommittee again
heard from the Corps, which discussed the results and recommendations
of four separate investigations undertaken in response to the Boil Water
Notice.' 9 ' The Committee also heard from EPA, which discussed the re-
sults of its investigation, and the March 1994 emergency order it issued
under Section 1431 of the SDWA to require the Washington Aqueduct's
completion of an independent comprehensive performance evaluation.'92
In the course of the hearing, the Water Resources Subcommittee also learn-
ed that the D.C. government was ineligible for primacy under the SDWA. 19 3
The 103rd Congress failed to act on Congressman Moran's pro-
posal to authorize the Washington Aqueduct to borrow funds from the
federal government for capital improvements. Delegate Eleanor Holmes
187 For example, the plan recommended the use of chemical feed for zebra mussel control
at the Great Falls and Little Falls intakes. Id. tbl.ES-3.
18 For example, the plan recommended the installation of pre-sedimentation basins. Id.
tbl.ES-4.
89 See Water Treatment Facilities, supra note 21, at 195-295; see also D'Vera Cohn, Nine
Blamed for Mistakes at Reservoir, WASH. POST, June 13, 1994, at D1.190 H.R. 4007, 103d Cong. (1994), reprinted in Water Treatment Facilities, supra note 21,
at 193-94.
"' See Water Treatment Facilities, supra note 21, at 265-71 (written statement of Major
General Stanley G. Genega, Director of Civil Works, U.S. Army Corps of Engineers).
192 See id. at 272-80 (written statement of Stanley L. Laskowski, Deputy Regional Admin-
istrator, Region III, Environmental Protection Agency). The deputy mayor, the chairman
of the County Board, a member of the city council, and an associate from Malcolm Pirnie,
Inc. also spoke about the investigation and resulting evaluation. See id. at 281-83 (written
statement of Robert L. Mallett, City Administrator and Deputy Mayor for Operations,
Government of the District of Columbia); id. at 293-95 (written statement of Mary
Margaret Whipple, Chairman, Arlington County Board); id. at 291-92 (written statement
of Robert R. Perry, Member, Falls Church City Council); id. at 284-90 (written statement
of James P. Noonan, Senior Associate, Malcolm Pirnie, Inc.).
193 See, e.g., id. at 247-54 (describing correspondence between D.C. government and EPA).
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Norton (D-D.C.) and Congressman Moran, however, drafted a provision,
included in the District of Columbia Appropriations Act for Fiscal Year
1995,19 to require the Secretary of the Army to prepare a report on op-
tions available to the Corps to finance the Washington Aqueduct Capital
Improvement Plan and a report on alternative ownership arrangements
for the Washington Aqueduct.'95 The report was to include "a recommen-
dation on the advisability of establishing a non-Federal regional water
authority and transferring ownership of and operating responsibility for
the Washington Aqueduct facility from the Department of the Army to
such regional authority."9 s
Consistent with the Appropriations Act, the Secretary of the Army
issued a report on the Washington Aqueduct in February 1995."' The
sixteen-page report relied in large measure on the conceptual plan and
discussed the need for capital improvements to the Washington Aque-
duct.' ss The report outlined three options for ownership of the Aqueduct:
federal ownership, non-federal public ownership, and private owner-
ship. 99 For each ownership option, the report outlined two potential ways
to finance the required improvements.' °
Under federal ownership, the first option, the improvements would
be financed either by the federal government or through bonds issued by
WASA, Arlington County and Falls Church.' 01 Under the second option,
,9 District of Columbia Appropriations Act for Fiscal Year 1995, Pub. L. No. 103-334, §§
101-201, 108 Stat. 2576, 2576-98 (1994).
195 Water and Sewer Systems, supra note 4, at 8 (statement of Rep. Eleanor Holmes Norton).
The report was to discuss: (i) the condition of the Washington Aqueduct, (ii) the operation
and maintenance of the Washington Aqueduct and the need for capital improvements,
(iii) a range of options to finance the operation and maintenance and the required im-
provements, and (iv) a range of options for ownership of the Washington Aqueduct.
District of Columbia Appropriations Act for Fiscal Year 1995 § 142(b), 108 Stat. at 2593.
" District ofColumbia Appropriations Act for Fiscal Year 1995 § 142(c), 108 Stat. at 2593.
197 TOGO D. WEST, JR., WASHINGTON AQUEDUCT FINANCING AND OWNERSHIP STUDY: REPORT
OF THE SECRETARY OF THE ARMY (1995) [hereinafter WEST REPORT] (on file with author).
.
9 Id. at 5-7. "The capital costs of these improvements could cost... between $200-500
million over the next 10-15 years." Id. at 1. See also MODERNIZATION PLAN, supra note
183; WEST REPORT, supra note 197, at 5-7 (citing WASHINGTON AQUEDUCT Div., BALT-
IMORE DIST., U.S. ARMY CORPS OF ENGIIS, CURRENT CONDITIONS, COMPREHENSIVE PERFOR-
MANCE EVALUATION AND CONCEPTUAL MODERNIZATION PLAN (1994)).
199 WEST REPORT, supra note 197, at 8-13. The options were developed by the Corps with
independent consultant Metcalf & Eddy, Inc. Id. at 8 (citing METCALF & EDDY, FINAL
SUMMARY REPORT: STUDY OF FINANCING AND OWNERSHIP OPTIONS FOR THE WASHINGTON
AQUEDUCT (1995); METCALF & EDDY, FINAL TECHNICAL REPORT: STUDY OF FINANCING AND
OWNERSHIP OPTIONS FOR THE WASHINGTON AQUEDUCT (1994)).
200 WEST REPORT, supra note 197, at 8-13.
201 Id. at 8-10.
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non-federal ownership, the improvements would be financed either by the
federal government or through bonds issued by WASA, Arlington County,
and Falls Church.2 °2 Under private ownership, the third option, the im-
provements would be financed either by the federal government or through
municipal or corporate bonds.20 3 Comments from the Secretary of the Army
were included in the report. The Secretary recommended non-federal public
ownership of the Aqueduct.2"4 In support of this recommendation, the
Secretary observed that the "[olperation of a local water supply facility
is outside of the normal mission of the Corps of Engineers."20 5
The D.C. Subcommittee shared a concern about safe drinking water
in Washington, D.C. with the Water Resources Subcommittee, but had
no jurisdiction over the Washington Aqueduct.2"6 Nonetheless, in Feb-
ruary 1996, the D.C. Subcommittee of the 104th Congress addressed the
operation of the Washington Aqueduct in a congressional hearing on wa-
ter and sewer systems in Washington, D.C.2 °7
The Corps testified that, because the Washington Aqueduct was
not empowered to borrow funds from the federal government for capital
improvements, those improvements required a "pay-as-you-go" approach
that could result in burdensome rate increases.20 8 EPA stressed the
Secretary of the Army's recommendation to transfer the Washington
Aqueduct to a non-federal public water system that "had the ability to
raise the necessary capital" for improvements.2 9 Finally, the Natural Re-
sources Defense Council testified that the modernization of the Washing-
ton Aqueduct could not be achieved "until the Corps is relieved of the
202 Id.
203 Id. at 8-10.
204 Id. at 14.
205Id.
26 Water and Sewer System, supra note 4, at 2 (statement of Rep. Thomas M. Davis, Chair-
man, District of Columbia Subcomm.).
207 See, e.g., id. at 82-86 (written statement of Thomas P. Jacobus, Chief, Washington
Aqueduct Division, Baltimore District, U.S. Army Corps of Engineers).2 0 1 Id. (written statement of Thomas P. Jacobus, Chief, Washington Aqueduct Division,
Baltimore District, U.S. Army Corps of Engineers).2
19 Id. at 26 (written statement of Michael McCabe, Regional Administrator, Region III,
Environmental Protection Agency). EPA emphasized that"[tihis is the only drinking water
system in the nation currently operated by the [Corps]."Id. at 22-23. Congressman Davis
also emphasized that "[tihese facilities are also unique in the United States in that they
are the only public water treatment facilities operated by the Army Corps of Engineers."
Id. at 6 (statement of Rep. Thomas M. Davis, Chairman, District of Columbia Subcomm.).
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'pay as you go' requirement that all system capital improvements must
be paid for.., when they are performed."21°
Congress considered several proposals to reauthorize and amend
the SDWA throughout the hearings on the Washington Aqueduct in the
103rd and 104th Congresses. The concerns raised in those congressional
hearings contributed in no small measure to the eventual promulgation
of a provision on the Washington Aqueduct in the SDWA Amendments.
In the 103rd Congress, the House approved an SDWA reauthorization
bill.21' The Senate also approved an SDWA reauthorization bill.212 Repre-
sentative Jim Slattery (D-KS) introduced H.R. 3392 in October 1993.213
The bill made no mention of the Washington Aqueduct.214 On a vote of
43-1, The House Committee on Energy and Commerce approved the bill
in September 1994.215 Soon thereafter, the entire House approved the bill
on a voice vote.216 Although the House referred H.R. 3392 to the Senate,
the senators failed to act on the reauthorization proposal.21
Senator Max Baucus (D-MT) introduced S. 2019 in April 1994.218
The Senate Committee on Environment and Public Works had ordered
21 Id. at 104 (written statement ofErikD. Olson, Senior Attorney, Natural Resources De-
fense Council). See generally NAT. RESOURCES DEF. COUNCIL, THE TROUBLED D.C. DRINK-
ING WATER SUPPLY: A PRELIMINARY REVIEW OF PROBLEMS (1995), reprinted in Water and
Sewer System, supra note 4, at 108-10; ERIK D. OLSON, NAT. RESOURCES DEF. COUNCIL,
TROUBLE ON TAP: ARSENIC, RADIOACTIVE RADON, AND TRIHALOMETHANES IN OUR DRINK-
ING WATER (1995) (reporting a nationwide survey of U.S. public water systems).
211 Safe Drinking Water Act Amendments of 1994, H.R. 3392, 103d Cong. (1994) (as passed,
Sept. 27, 1994); see also Safe Drinking Water Reform Act of 1994, H.R. 4314, 103d Cong.
(1994) (as introduced, Apr. 28, 1994). See generally Safe Drinking Water Act: Hearing on
H.R. 1701 Before the Subcomm. on Health and the Environment of the H. Comm. on
Energy and Commerce, 103d Cong. (1993).
212 Safe Drinking Water Act Amendments of 1994, S. 2019, 103d Cong. (1994) (as passed,
May 19, 1994). Another proposal was considered to amend the SDWA in 1994. See Safe
Drinking Water Act Amendments of 1993, S. 1547, 103d Cong. (1993) (as introduced, Oct.
14, 1993) (proposing a revolving load fund to finance public water systems). See generally
Safe Drinking Water Act Amendments of 1993: Hearing on S. 1547 Before the S. Comm.
on Environment and Public Works, 103d Cong. (1993) [hereinafter Hearing on S. 1547].
213 139 CONG. REC. H8589 (daily ed. Oct. 27, 1993). "H.R. 3392 helps correct some of the
serious problems and reduces the substantial local costs created by the current law.
Clearly, many of the current SDWA requirements result in prohibitive costs without any
real health benefit or increase in water quality." 140 CONG. REC. H1868 (daily ed. Mar.
22, 1994) (statement of Nebraska Rep. Doug Bereuter).214 H.R. 3392. 103d Cong. (1994) (as passed Sept. 27, 1994).
215 H.R. REP. No. 103-475 (1994).
216 140 CONG. REC. H9842 (daily ed. Sept. 27, 1994).
217 Id. at S13,579 (daily ed. Sept. 28, 1994).
218 Id. at S4334 (daily ed. Apr. 14, 1994).
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the measure in lieu of S. 1547,219 a bill introduced.by Senator Baucus in
October 1993, on which the committee had held a hearing.22° The new
bill, S. 2019, was approved upon introduction to the committee.22' In May
1994, the Senate approved the bill on a roll-call vote of 95-3.222 The House
failed, however, to act on the referred S. 2019 proposal.223 The Senate bill
would have authorized the Corps to borrow funds from the federal gov-
ernment for capital improvements to the Washington Aqueduct.224
In the 104th Congress, the House again approved a SDWA reau-
thorization bill: H.R. 3604.225 The Senate also approved an SDWA reau-
thorization bill: S. 1316.226 Representative Tom Bliley (R-VA) introduced
H.R. 3604 in June 1996.227 On a vote of 42-0, the House Committee on
Energy and Commerce approved the bill the next day.228 Soon thereafter,
the House approved the bill on a voice vote. 229 H.R. 3604, however, made
no mention of the Aqueduct.230
Senator Dirk Kempthorne (R-ID) introduced S. 1316 in October
1995.231 This bill authorized the Corps to modernize the Washington
Aqueduct.232 After a congressional hearing on the measure,233 the Senate
219S. 1547, 103rd Cong.(1993). See also 139 CONG. REC. S13,489 (daily ed. Oct. 14, 1993).
In March 1994, the committee ordered a new SDWA reauthorization bill in lieu of S. 1547.
140 CONG. REC. D327 (Mar. 24, 1994).
22' Hearing on S. 1547, supra note 212.
221 The vote was unanimous. S. REP. No. 103-250 (1994).
222 140 CONG. REC. S5989 (daily ed. May 19, 1994).
223 Id. at H3795 (daily ed. May 23, 1994).
224 S. 2019, 103d Cong. § 20(f) (1994); 140 CONG. REC. S5989 (daily ed. May 19, 1994).
225 Safe Drinking Water Act Amendments of 1996, H.R. 3604, 104th Cong. (1996) (as
introduced, June 10, 1996). Again, alternate proposals were considered. See generally Safe
Drinking Water Act Amendments of 1996, H.R. 3038, 104th Cong. (1996); Safe Drinking
Water Act Amendments of 1994, H.R. 226, 104th Cong. (1995); Priorities for the Reau-
thorization of the Safe Drinking Water Act: Hearing Before the Subcomm. on Health and
Environment of the H. Comm. on Commerce, 104th Cong. (1996).
226 Safe Drinking Water Act Amendments of 1995, S. 1316, 104th Cong. (1996). See gener-
ally Safe Drinking Water Act Amendments of 1995: Hearing Before the S. Comm. on
Environment and Public Works, 104th Cong.(1995).
227 142 CONG. REC. H6117 (daily ed. June 10, 1996).
228 H. REP. No. 104-632 (1996).
229 142 CONG. REC. H6762 (daily ed. June 25, 1996).
230 H.R. 3604, 104th Cong. (1996).
21 141 CONG. REC. S15,118 (daily ed. Oct. 12, 1995).
22 Safe Drinking Water Act Amendments of 1995, S. 1316, 104th Cong. § 28 (a)(1)(A)
(1996); 141 CONG. REC. S17,700, S17,719 (daily ed. Nov. 29, 1995).
211 Safe Drinking Water Act Amendments of 1995: Hearing Before the S. Comm. on Envi-
ronment and Public Works on S. 1316, 104th Cong. (1995).
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Committee on Environment and Public Works approved the bill by a vote
of 16-0.234 In November, the Senate approved the bill in a roll-call vote of
99_0235 and referred it to the House.236 One month after the House ap-
proved H.R. 3604, in July 1996, the House approved S. 1316 by a voice
vote after the bill was amended to substitute the language of the House
bill for the language of the Senate bill.237
The House version of S. 1316 differed from the Senate version of
S. 1316. Therefore, a conference committee convened in July to resolve the
differences. 3 ' The conference committee filed a report on a consensus bill
on August 1, 1996,239 and the House approved the consensus bill on a
roll-call vote of 392-30 the following day.24 ° The Senate simultaneously
approved the measure on a roll-call vote of 98-0.241 President Clinton
signed the SDWA Amendments into law on August 6, 1996.242
Title I of the SDWA Amendments revised the SDWA,243 which is
contained in Title XIV of the Public Health Service Act.2" First, Title I
established an emphasis on the protection of source water for drinking
water.245 Second, the SDWA Amendments augmented the public's right
to know about safe drinking water.246 Third, the SDWA Amendments re-
formed the process for the promulgation of NPDWS, 247 and also directed
EPA to establish "a monitoring program for unregulated contaminants."'
Fourth, the SDWA Amendments authorized EPA to provide grants for
state revolving loan programs,2 49 which offer low-interest loans to public
234 S. REP. No. 104-169, at 101 (1995).
235 141 CONG. REC. S17,773 (daily ed. Nov. 29, 1995).
236 141 CONG. REC. H13,871 (daily ed. Dec. 4, 1995).
237 142 CONG. REC. H7740 (daily ed. July 17, 1996).
238 H.R. REP. No. 104-741 (1996).
239 Id.
240 142 CONG. REC. H9,876-77 (daily ed. Aug. 2, 1996).
241 Id. at S9497-98 (daily ed. Aug. 2, 1996).
242 Statement on Signing the Safe Drinking Water Act Amendments of 1996, 32 WEEKLY
COMP. PRES. Doc. 1413 (Aug. 12, 1996). See also Remarks on Signing the Safe Drinking
WaterAct Amendments of 1996,32 WEEKLY COMP. PRES. DOC. 1412, 1412 (Aug. 12, 1996).
243 Safe Drinking Water Act Amendments of 1996, Pub. L. No. 104-182, §§ 101-37, 110
Stat. 1613, 1615-82 (1996) (codified as amended at 42 U.S.C. §§ 300f-300j (2007)).
244 42 U.S.C. §§ 300f-300j.
245 Id. § 300j-13 to -14.
246 Id. § 300g-3(c)(1)-(4).
247 Id. § 300g-1(b)(3)(A)-(C).
248 Id. § 300j-4(a)(2)(A).
249 See generally id. § 300j-12.
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water systems to assist with NPDWS compliance."' Finally, the statute
imposed the requirements of the SDWA on the Washington Aqueduct.25'
Title II of the SDWA Amendments authorized $26.5 million for
safe drinking water research . 2" Title II also directed EPA to develop a
strategic plan for drinking water research and to forward the plan to the
Senate Committee on Environment and Public Works and the House
Committee on Commerce and Science. 253 Finally, Title II authorized EPA
to establish a partnership with the Robert S. Kerr Environmental Re-
search Laboratory and the National Center for Ground Water Research.254
Title III of the SDWA Amendments contained eight miscellaneous
provisions on, for example, grants to Alaska for improved sanitation in rural
and native villages,255 bottled drinking water standards,256 and grants to
low-income communities along the U.S.-Mexican border for improved sani-
tation.257 Title III also included a provision on the Washington Aqueduct.
Section 306 of the SDWA Amendments first addressed, and on a
short-term basis resolved, a concern raised before the Water Resources
Subcommittee in December 1993 and June 1994259 and before the D.C.
Subcommittee in February 1996.260 In particular, the statute authorized
the Corps to borrow from the federal government for funds in fiscal years
1997 through 1999 for capital improvements to the Washington Aque-
duct.2 1 The Corps was authorized to borrow $29 million in fiscal year 1997,
$24 million in fiscal year 1998, and $22 million in fiscal year 1999.262 The
authorization required, however, a commitment on the part of the Dis-
trict, Arlington County, and Falls Church to pay a pro rata share of the
principal and interest owed by the Corps to the federal government. 3
The authorization was not to "extend beyond fiscal year 1999.26
250 Id. § 300j-12(a)(2).
251 The statute imposes all federal, state, and local requirements, both substantive and
procedural, on federal entities that own or operate a public water system. Id. § 300j-6(a).
252 Safe Drinking Water Act Amendments of 1996, Pub. L. No. 104-182 § 201, 110 Stat.
1682, 1683 (1996).253 Id. § 202, 110 Stat. at 1682.25Id. § 203, 110 Stat. at 1683.255Id. § 303, 110 Stat. at 1683-84.
256 Id. § 305, 110 Stat. at 1684-85.
257 Id. § 307, 110 Stat. at 1688-89.
258Id. at § 306, 110 Stat. at 1685-88.
259 See generally Water Treatment Facilities, supra note 21.
210 See generally Status of WASA, supra note 55.
21 Safe Drinking Water Act Amendments of 1996 § 306(e), 110 Stat. at 1687-88.
262 Id. § 306(e)(1)(B), 110 Stat. at 1687.
21 3 Id. § 306(e)(2)(A), 110 Stat. at 1687.
264 Id. § 306(e)(3)(A), 110 Stat. at 1688.
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In addition, Section 306 of the SDWA Amendments encouraged and
authorized the District, Arlington County, and Falls Church to establish
a public water system to own and operate the Washington Aqueduct:
(b) Regional Entity.-
(1) In general.-The Congress encourages and grants con-
sent to [the District, Arlington County, and Falls Church]
to establish a non-Federal public or private entity, or to en-
ter into an agreement with an existing non-Federal public
or private entity, to-
(A) receive title to the Washington Aqueduct; and
(B) operate, maintain, and manage the Washington Aque-
duct in a manner that adequately represents all interests
of its customers.
(2) Consideration.-If an entity receiving title to the Wash-
ington Aqueduct is not composed entirely of non-Federal
public water supply customers, the entity shall consider
the .. . historical provision of equity for the Aqueduct.
(3) Priority access.-[the District, Arlington County, and
Falls Church] shall have priority access to any water pro-
duced by the Washington Aqueduct.
(4) Consent of the congress.-The Congress grants consent
to the [District, Arlington County, and Falls Church] to
enter into any interstate agreement or compact required
to carry out this section.
(5) Statutory construction.-This section shall not preclude
[the District, Arlington County, and Falls Church] from
pursuing any option regarding ownership, operation, main-
tenance, and management of the Washington Aqueduct.265
The statute required the Secretary of the Army to submit to Con-
gress within one year a plan to establish a public water system to own
and operate the Aqueduct.266 Section 306 also required the transfer of the
Aqueduct, with the consent of the District, Arlington County, and Falls
Church, to a non-federal public water system, approved by the Secretary
of the Army, within three years:
2 61
265 Id. § 306(b), 110 Stat. at 1686.
2 6 Id. § 306(c), 110 Stat. at 1686.
267 Id. § 306(d), 110 Stat. at 1686-88.
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(d) Transfer.-
(1) In general.-Subject to subsection (b)(2), the other pro-
visions of this subsection, and any other terms and condi-
tions the Secretary considers appropriate to protect the
interests of the United States, the Secretary shall, not la-
ter than 3 years after the date of enactment of this Act
and with the consent of a majority of [Washington, D.C.,
Arlington County, and Falls Church] and without consid-
eration to the Federal Government, transfer all right, title,
and interest of the United States in the Washington Aque-
duct, and its real property, facilities, and personalty, to a non
-Federal, public or private entity. Approval of such transfer
shall not be unreasonably withheld by the Secretary.
(2) Adequate capabilities.-The Secretary shall transfer
ownership of the Washington Aqueduct under paragraph
(1) only if the Secretary determines, after opportunity for
public input, that the entity to receive ownership of the
Aqueduct has the technical, managerial, and financial
capability to operate, maintain, and manage the Aqueduct.
(3) Responsibilities.-The Secretary shall not transfer title
under this subsection unless the entity to receive title as-
sumes full responsibility for performing and financing the
operation, maintenance, repair, replacement, rehabilitation,
and necessary capital improvements of the Washington
Aqueduct so as to ensure the continued operation of the
Washington Aqueduct consistent with the Aqueduct's in-
tended purpose of providing an uninterrupted supply of
potable water sufficient to meet the current and future
needs of the Aqueduct's service area.268
Finally, Section 306 of the SDWA Amendments directed EPA,
prior to re-issuance of an NPDES permit for the Washington Aqueduct,
to consult with the Secretary of the Army and with the District, Arling-
ton County, and Falls Church on "opportunities for more efficient water
facility configurations that might be achieved" through the transfer of
the Aqueduct to a non-federal public water system.269
268 id.
269 Id. § 306(f), 110 Stat. at 1688.
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Senator John Warner (R-VA) authored Section 306 of the SDWA
Amendments and "wrote this section so that the customers of the Wash-
ington Aqueduct would have a reliable and safe source of drinkable wa-
ter."27° Senator Warner drafted the statute to facilitate the capital im-
provements required for the continued safe and reliable operation of the
Aqueduct."'
Even prior to enactment of the SDWA Amendments, the Corps was
exploring the possible transfer of the Aqueduct to a non-federal public
water system. It had become apparent, by February 1995, that the Corps
wanted to leave the public water system business.272 After the Secretary
of the Army issued his recommendation for non-federal public ownership
of the Aqueduct in February 1995,273 the Corps approached the Fairfax
County Water Authority ("FCWA") with a proposal to transfer the owner-
ship of the Aqueduct to the FCWA.274
In 1995, the FCWA concluded that the transfer of the Aqueduct
from the Corps to the FCWA would be feasible." 5 The combination of the
FCWA and the Washington Aqueduct would save an estimated $200
million in capital costs and in operation and maintenance costs. 6 The
District, however, opposed "suburban" ownership of the Aqueduct.277 The
FCWA did not offer compensation for the Aqueduct and did not offer the
District, Arlington County, or Falls Church seats on the FCWA board.7 8
270 144 CONG. REC. S6828 (daily ed. June 22, 1998) (statement of Sen. Warner).
271 "To allow for these crucial improvements, Section 306 directs the Army Corps of Engi-
neers to transfer the Washington Aqueduct, with the consent of a majority of the three
customers, to a non-federal, public or private entity." Id.
272 The WaterResources Development Act of 1996: Hearing Before the Water Resources and
Environment Subcomm. of the H. Comm. on Transportation and Infrastructure, 104th
Cong. 601-20 (1996) [hereinafter WRDA of 1996 Hearing] (statement of Dr. John H.
Zirschky, Principal Deputy Assistant Secretary of the Army for Civil Works). "We're the
United States Army. And we would like to get out of the drinking water supply business."
Id. at 602.
273 WEST REPORT, supra note 197, at 14.
274 WRDA of 1996 Hearing, supra note 272, at 599-600 (prepared statement of FCWA).
275The studies show that it is both "technically and operationally feasible" for the Author-
ity to accept the Aqueduct System. Id. at 600. See also DVera Cohn, Fairfax Seeks Control
of Reservoirs, WASH. POST, Dec. 7, 1995, at J1; R.H. Melton, Davis Pushes Suburban Role
in D.C. Services, WASH. POST, Feb. 9, 1996, at B1.
276 WRDA of 1996 Hearing, supra note 272, at 600.
277 "District officials strongly oppose transferring the Aqueduct to the Fairfax Authority
for several reasons." Id. at 590 (statement of Rep. Eleanor Holmes Norton).
278 Id. at 590-91.
[Vol. 31:661690
SAFE DRINKING WATER IN WASHINGTON, D.C.
A possible deal for the FCWA to acquire the Washington Aqueduct col-
lapsed in June 1997.279
The Corps also received a proposal from American Water Works
Company, owners and operators of private for-profit water systems, to
operate the Aqueduct."' The proposal contemplated the creation of the
Potomac American Aqueduct Company."' After the February 1995 re-
lease of the Corps recommendation on ownership of the Aqueduct, Amer-
ican Water Works Company discussed the proposal with the District,
Arlington County, and Falls Church, as well as with the Corps." 2
Despite the February 1995 recommendation of the Secretary of
the Army,2"3 Section 306 of the SDWA Amendments, and the earnest
proposals of the FCWA and the American Water Works Company, the
Washington Aqueduct is still owned and operated by the Corps ten years
after the enactment of the SDWA Amendments. In May 1998, the Corps
executed a Memorandum of Understanding ("MOU") with WASA, Arlington
County, and Falls Church.2" Under the MOU, the Corps would maintain
ownership and operation of the Aqueduct.21 5 The MOU has governed the
operation of the Aqueduct since that time.
The preamble to the MOU states that WASA, Arlington County,
and Falls Church determined that, consistent with Section 306 of the
SDWA Amendments, "a desirable option is for the ownership, operation,
maintenance, and management of the Washington Aqueduct to remain
279 DVera Cohn, Offer to Run Waterworks Is Rejected, WASH. POST, June 12, 1997, at J1. See
also Brooke A. Masters, New Agency May Run Aqueduct, WASH. POST, Aug. 21, 1997, at J1.280 WRDA of 1996 Hearing, supra note 272, at 605-06 (statement of Edward W. Limbach,
Vice President, American Water Works Company).
28'Id. at 606.
22 "Over the past year, we have met with representatives of the user jurisdictions,
members of Congress and staff, and we believe that our proposal addresses the issues
that are of concern to different interests." Id.
28 "There is even a dispute over who should own the plants in Northwest Washington:
Dalecarlia, on MacArthur Boulevard, and McMillan, near Howard University. They are
now operated by the U.S. Army Corps of Engineers, which wants to get rid of them." Eric
Lipton & D'Vera Cohn, Costly Repairs Piling Up for Water System, WASH. POST, July 28,
1996, at B1 (emphasis added).
28 Memorandum of Understanding between the D.C. Water & Sewer Auth., Arlington
County, Va., and the City of Falls Church, Va., and the Dep't of the Army, Acting Through
the ChiefofEng'rs (May 5,1998) [hereinafter Memorandum ofUnderstanding], available
at http://www.arlingtonva.us/departments/EnvironmentalServices/uepd/aqueduct/Envi
ronmentalServicesCustbord.aspx.
25 See, e.g., DVera Cohn, Will Water Agreement Stay Afloat? Two Virginia Cities Set to Vote
on New Plan, WASH. POST, Apr. 2, 1998, at J1.
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with the U.S. Army Corps of Engineers."2"6 The preamble, however, also
states that this option for the ownership and operation of the Aqueduct
should include the creation of a "stable and mutually beneficial partner-
ship" between the Corps and WASA, Arlington County, and Falls Church.287
The MOU establishes a Wholesale Customer Board ("Board"),
comprised of WASA, Arlington County, and Falls Church, "to jointly re-
late to the Army on issues concerning, inter alia, the cost, quality, and
availability of the water furnished by the Army from the Washington
Aqueduct to wholesale water customers [i.e., WASA, Arlington County,
and Falls Church] and the operation of the Washington Aqueduct, and
other matters of mutual concern regarding the Washington Aqueduct. " "28
Under the MOU, "[tihe Army agrees to work closely in consultation and
coordination with the Board. ,,2 9
It is not apparent that the MOU fulfills the mandate and the
intent of Section 306 of the SDWA Amendments. In Section 306(b)(1), the
Congress encourages Washington, D.C., Arlington County, and Falls
Church to establish a non-federal public or private water system.29 ° In
Section 306(b)(4), Congress authorizes the District, Arlington County,
and Falls Church to conclude "any interstate agreement or compact" to
implement the statute.291 Finally, Section 306(b)(5) states that the stat-
ute shall not preclude the District, Arlington County, and Falls Church
"from pursuing any option regarding ownership, operation, maintenance,
and management of the Washington Aqueduct."29 2 It would thus appear
that a transfer of the ownership of the Washington Aqueduct is contem-
plated and encouraged but is not required by Section 306.
Section 306(d) suggests an alternative inference. In particular,
Section 306(d)(1). states that the Corps, within three years, shall transfer
the ownership of the Washington Aqueduct to a public or private water
system.293 Section 306(d)(2) states that the Corps shall transfer the
ownership of the Aqueduct if the Corps determines that the public or
private water system possesses the technical, managerial, and financial
218 Memorandum of Understanding, supra note 284, pmbl.
287 id.
288 Id. art. II, § 1.
289 Id. art. III, § 1.
290 Safe Drinking Water Act Amendments of 1996, Pub. L. No. 104-182, § 306(b)(1), 110
Stat. 1682, 1686 (1996).
291 Id. § 306(b)(4), 110 Stat. at 1686.292 Id. § 306(b)(5), 110 Stat. at 1686.293 Id. § 306(d)(1), 110 Stat. at 1686.
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wherewithal to operate, maintain, and manage the Aqueduct.294 It would
thus appear that a transfer of the ownership of the Washington Aque-
duct is required before August 6, 1999.
This interpretation has found support in congressional hearings
and on the floor of the Senate. In November 1997, EPA testified before the
D.C. Subcommittee that "[u]nder a provision of the Safe Drinking Water
Act Amendments of 1996, the U.S. Army Corps of Engineers is to turn over
operation of the Aqueduct to a non-federal entity within two years."295 In
June 1998, soon after the MOU was executed, Senator Warner, in remarks
on the nomination of a new Secretary of the Army, opined that "[tihere
are problems with the Corps remaining the owner of the Washington
Aqueduct, besides that this seems inconsistent with existing law."296
Regardless of the interpretation, the Washington Aqueduct still
is owned and operated by the Corps. Several recent controversies asso-
ciated with D.C. drinking water, however, suggest the need for a recon-
sideration of the proposal to transfer the Washington Aqueduct to a
public or private water system.
III. PERCHLORATE CONTAMINATION OF THE WASHINGTON AQUEDUCT
In October 2004, the local media in the District reported that a
random chemical analysis in 2003 of groundwater near the Washington
Aqueduct had revealed a dangerously elevated level of perchlorate.297 One
month later, a chemical analysis of water in the Washington Aqueduct
indicated the nominal presence of perchlorate. 9 s The concentration of
perchlorate in the drinking water ranged between 1.2 and 1.8 parts per
billion ("ppb").299
Perchlorate is a suspected toxin with possible adverse health effects
on the human thyroid gland that may result in developmental delays. °°
294 Id. §306(d)(2), 110 Stat. at 1686.
295 Status of WASA, supra note 55, at 45 (written statement of Michael McCabe, Regional
Administrator, Region III, Environmental Protection Agency).
296 144 CONG. REC. S6828 (daily ed. June 22, 1998) (emphasis added).
297 See, e.g., Carl D. Leonnig, Groundwater Toxin NearAqueduct, Army Engineers Faulted
for Inaction Since 2003 Finding, WASH. POST, Oct. 27, 2004, at B5; see also U.S. GOV'T
ACCOUNTABILITY OFFICE, REP. No. GAO-05-462, PERCHLORATE: A SYSTEM TO TRACK
SAMPLING AND CLEANUP RESULTS IS NEEDED (2005) [hereinafter GAO, PERCHLORATE
SYSTEM NEEDED].
28 Carol D. Leonnig, D.C. Water Test Finds Toxic Substance, WASH. POST, Nov. 19,2004, at B1.
299 id.
... GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 1.
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"Since 1998, EPA and [the U.S. Department of Defense ("DOD")] have spon-
sored a number of studies on the health risks of perchlorate using exper-
imental, field study, and data analysis methods."3' In 1998, EPA first
published a draft risk assessment on exposure to perchlorate. 302 A revised
draft risk assessment was published in January 2002.03 The revised
draft proposed a safe level of exposure to perchlorate of 1 ppb in drinking
water (or 0.00003 milligrams per day per kilogram of body weight).3°
In January 2005, the National Academy of Sciences ("NAS") re-
viewed numerous studies on the health effects of perchlorate and conclu-
ded that the studies failed to establish an apparent relationship between
exposure to perchlorate and developmental delays." 5 The NAS recom-
mended additional studies on the health effects of perchlorate on children
and pregnant women.30 6 The NAS proposed a safe level of exposure to
perchlorate of 0.0007 milligrams per day per kilogram of body weight. '
On the basis of this NAS recommendation, EPA proposed a revised safe level
of exposure to perchlorate of 24.5 ppb in drinking water in February 2005.308
There is no NPDWS for perchlorate because it is not regulated
under the SDWA.3° Perchlorate may be regulated, however, under the Clean
Water Act,310 the Comprehensive Environmental Response, Compensation,
301 Id. at 21.
302 See Nominations for Peer Reviewers for Perchlorate Toxicological Review, 63 Fed. Reg.
51, 918-19 (Sept. 29, 1998).303 OFFICE OF RESEARCH AND DEV., U.S. ENVTL. PROT. AGENCY, REP. No. NCEA-I-0503,
PERCHLORATE ENVIRONMENTAL CONTAMINATION: TOXICOLOGICAL REVIEW AND RISK CHAR-
ACTERIZATION (2002), available at http://oaspub.epa.gov/eims/eimscomm.getfile?p-down
load id=36247.304 Id. at 10-3.
305 GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 22. See generally COMM. To
ASSESS THE HEALTH IMPLICATIONS OF PERCHLORATE INGESTION, BOARD ON ENvTL. STUDIES
& TOXICOLOGY, Div. ON EARTH & LIFE SCIENCES, NAT'L RES. COUNCIL OF THE NATL
ACADAMIES, HEALTH IMPLICATIONS OF PERCHLORATE INGESTION 12 (2005) [hereinafter
HEALTH IMPLICATIONS OF PERCHLORATE INGESTION].
306 GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 23. See also HEALTH IMPLI-
CATIONS OF PERCHLORATE INGESTION, supra note 305, at 18.
307 GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 5. See also HEALTH IMPLI-
CATIONS OF PERCHLORATE INGESTION, supra note 305, at 17.
308 GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 7.
31 HEALTH IMPLICATIONS OF PERCHLORATE INGESTION, supra note 305, at 19. DOD is
opposed to a NPDWS on perchlorate. See, e.g., Peter Waldman, Inside Pentagon's Fight
to Limit Regulation of Military Pollutant, WALL ST. J., Dec. 29, 2005, at Al.
310 Clean Water Act, 33 U.S.C. §§ 1251-1387 (2007).
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and Liability Act ("CERCLA"),31' or the Resource Conservation and Recov-
ery Act of 1976 ("RCRA").312 In addition, the SDWA authorizes EPA to
respond to releases of contaminants into public water systems if there is
an "imminent and substantial" threat to public health and if no state or
local government has acted, even if the contaminant has no NPDWS
under the SDWA.313
Finally, perchlorate is monitored under the Unregulated Contami-
nant Monitoring Regulation ("UCMR") promulgated by EPA in 1999314 in
accordance with the SDWA Amendments.315 The UCMR required large
public water systems to test for, among other things, perchlorate from 2001
to 2003.316 The results of the tests, conducted in accordance with strict pro-
cedural requirements, 317 were reported to EPA.318 EPA used those results
311 Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C.
§§ 9601-62 (2007). CERCLA was reauthorized by the Superfund Amendments and Re-
authorization Act of 1986 (SARA), Pub. L. No. 99-499, 100 Stat. 1615 (1986).312 See generally Resource Conservation and Recovery Act of 1976,42 U.S.C. §§ 6901-92k
(2007). In general, CERCLA is applicable to inactive hazardous waste sites and RCRA is
applicable to active waste sites. 42 U.S.C. §300i(a) (2007).
313 42 U.S.C. § 300i(a). "Both EPA and state environmental agencies have used federal
environmental laws, such as CERCLA, RCRA, and the NPDES provisions of the Clean
Water Act, as authority to respond to releases of substances that may endanger public
health or the environment, including perchlorate." GAO, PERCHLORATE SYSTEM NEEDED,
supra note 2997 at 16.314 See generally 40 C.F.R. § 141.40 (2007).
31' Section 125(c) of the SDWA Amendments directed EPA to establish "a monitoring
program for unregulated contaminants." 42 U.S.C. § 300j-4(a)(2)(A). The statute directs
EPA to publish a list "of not more than 30 unregulated contaminants to be monitored by
public water systems. .. ." that is to be updated and revised every five years. Id. § 300j-
4(a)(2)(B)(i). Pursuant to the statute, an initial list was published in September 1999.
Revisions to the Unregulated Contaminant Monitoring Regulation for Public Water
Systems, 64 Fed. Reg. 50,556 (Sept. 17, 1999). See also 40 C.F.R. § 141.40(a)(3) tbl.1 (listing
twelve unregulated contaminants). A revised and updated list was published in August
2005. Unregulated Contaminant Monitoring Regulation (UCMR) for Public Water
Systems Revisions, 70 Fed. Reg. 49,094 (Aug. 22, 2005).
316 40 C.F.R. § 141.40(a)(1)(ii)(A). The UCMR required large public water systems to test
for 2, 4-dinitrotoluene, 2, 6-dinitrotoluene, DCPA mono-acid degradate, DCPA di-acid
degradate, 4, 4'-DDE, EPTC, molinate, MTBE, nitrobenzene, terbacil, alachor ESA, and
perchlorate. Id. § 141.40(a)(3) tbl.1.
317 See, e.g., id. § 141.40(a)(5)(ii)(A)-(G) (specifying procedural requirements for large
public water systems). For data quality control requirements, see id. § 141.40 app.A.3181d. § 141.40(a)(4)(i)(D). See also id. § 140.35 (addressing requirements for the reporting
of unregulated contaminant monitoring results).
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in the consideration of possible drinking water standards.3 19 The UCMR
was revised in August 2005, but will also require large public water
systems to test for perchlorate from 2007 to 2011.320
The U.S. Government Accountability Office ("GAO") has identified
almost 400 sites in thirty-five states-and in the District-with perchlor-
ate contamination in drinking water, surface water, groundwater, and
soil.321 On the basis of UCMR test results for perchlorate from 2001 to
2003, GAO has identified 153 public water systems with perchlorate con-
tamination.322 Nonetheless, GAO reports that the full extent of perchlor-
ate contamination in the U.S. is unknown.323
Perchlorate is associated with explosives and munitions. The
chemical "has been used for decades by the Department of Defense, the
National Aeronautics and Space Administration (NASA), and the defense
industry in the manufacturing, testing, and firing of rockets and mis-
siles."324 "According to EPA and state environmental agency officials, a
leading known cause of the perchlorate found was defense-related activ-
ities."25 Indeed, 110 of the 400 sites with perchlorate contamination are
associated with DOD, NASA and defense-related activities.326 The DOD,
in September 2003, adopted a policy statement on perchlorate contami-
nation on DOD sites.327 The policy statement requires the DOD to test for
319 The results were used "to support the Administrator's determination ofwhether or not
to develop drinking water standards for a particular contaminant, and to develop stan-
dards for the contaminants that the Administrator selects." Revisions to the Unregulated
Contaminant Monitoring Regulation for Public Water Systems, 64 Fed. Reg. 50,556
(Sept. 17, 1999).
320 Unregulated Contaminant Monitoring Regulation (UCMR) for Public Water Systems
Revisions, 70 Fed. Reg. 49,094 (Aug. 22, 2005).321 GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 10, 12 fig. 1 (showing maximum
perchlorate concentrations reported in any media and number of sites).
322 153 public water systems represented about four percent of the 3,722 public water
systems that tested for perchlorate. Id. at 13-14.3 23 Id. at 14.
324 Id. at 1.
325 Id. at 23.
326 Id. at 13 fig.2 (activities linked to perchlorate by site).
327 See Memorandum from Philip W. Grone, Principal Assistant Deputy Under Secretary
of Defense (Installations and Environment) to Assistant Secretary of the Army (Instal-
lations and Environment) et al., Interim Policy on Perchlorate Sampling (Sept. 29, 2003)
[hereinafter Interim Policy on Perchlorate Sampling], available at http://www.dodper
chlorateinfo.et/ efforts/policy/documents/perchlortae-sampling-policy.pdf; see also Memo-
randum from Donald R. Schregardus, Deputy Assistant Secretary of the Navy (Environ-
ment) to Deputy Assistant Secretary of the Army (Environment, Safety, and Occupational
Health) et al., Interim Guidance on Sampling and Testing for Perchlorate (Feb. 5, 2004),
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perchlorate contamination when the presence of perchlorate is suspected
on the basis of prior or current DOD activities and when there is a prob-
able pathway for human exposure.32s "However, DOD's policy on perchlor-
ate sampling does not address cleanup."329 Just fifty-one of almost four
hundred sites in the U.S. with perchlorate contamination, according to the
GAO, have some plan for environmental remediation.33 °
GAO has identified two sites in the District with perchlorate con-
tamination: the Washington Aqueduct and Spring Valley, a residential
neighborhood in Northwest Washington, D.C."I GAO neglected to mention,
however, that the Washington Aqueduct is adjacent to Spring Valley. The
neighborhood, which is almost 670 acres, is home to almost 1200 private
residences, numerous commercial properties, and American University,332
which was the site of a U.S. Army base that was used during World War
I for the development of chemical munitions.
In January 1993, an excavation for new home construction in
Spring Valley unearthed a cache of chemical munitions from World War
I. 334 "The unearthed munitions and the environmental contamination
available at http'//www.dodperchlorateinfo.netefforts/initiatives/documents/Perchlorate
Interim.pdf; Memorandum from Maj. Gen. Larry J. Lust, Assistant Chief of Stafffor Instal-
lation Management, Department of the Army, to Director, Installation Management Agency
et al., Department of Army Guidance for Assessing Potential Perchlorate Contamination
1 (June 11, 2004), available at http://www.dodperchlorateinfo.netleffortspolicy/documents/
ArmyPerchAssessmentPolicyl 1Jun04.pdf.
328 Interim Policy on Perchlorate Sampling, supra note 327, at 2.
329 GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 19. But see Ronald W. Reagan
National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, § 318, 118
Stat. 1811, 1845 (2004).
330 GAO, PERCHLORATE SYSTEM NEEDED, supra note 297, at 20.
31 Id. at 34 app.II (listing facilities and sites where perchlorate was found and concen-
tration levels).
332 Spring Valley Revisited-The Status of the Cleanup of Contaminated Sites in Spring
Valley: Hearing Before the District of Columbia Subcomm. of the H. Comm. on Government
Reform, 107th Cong. 21 (2002) [hereinafter 2002 Spring Valley Hearing] (written state-
ment of David G. Wood, Director, Natural Resources and Environment, U.S. General
Accounting Office).
333 See generally U.S. ARMY CORPS OF ENG'RS, A BRIEF HISTORY OF THE AMERICAN
UNIVERSITY EXPERIMENT STATION AND U.S. NAVY BOMB DISPOSAL SCHOOL, AMERICAN
UNiVERSITY (1994) [hereinafter BRIEF HISTORY]; Martin K. Gordon et al., Chemical Testing
in the Great War: The American University Experiment Station, 6 WASH. HIST. 29 (1994)
[hereinafter Chemical Testing].3 14 Martin Weil & Santiago O'Donnell, WWIMunitions Unearthed at D. C. Construction Site,
WASH. POST, Jan. 6, 1993, at D1.
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attributable to the toxic constituents of poisonous gases triggered a con-
troversial environmental remediation of Spring Valley."33 The chemical
munitions and related contamination also triggered several civil suits
against the federal government, the U.S. Army, and American University,
filed by Spring Valley residents.336
The environmental remediation of Spring Valley is the job of the
Corps. Under the Defense Environmental Restoration Program ("DERP"), 7
DOD is responsible for the environmental restoration of active defense
installations and of used defense sites.338 The program was established
for the "identification, investigation, research and development, and clean-
up of contamination from hazardous substances, pollutants, and contami-
nants."339 Under the DERP, DOD is responsible for the environmental
restoration of active facilities and sites that are under their jurisdiction, as
well as inactive facilities and sites that were under DOD jurisdiction prior
to the enactment of SARA.
340
Consistent with this dual mandate, DOD has established a dedi-
cated program for the environmental restoration of formerly used defense
sites ("FUDS"), which include inactive facilities that were under DOD
jurisdiction prior to the enactment of SARA.34' Most FUDS are relics of
the Cold War, World War II, and World War 1.342 Some FUDS, however,
were used in the Civil War.3 43 DOD has identified over 9,500 properties
... James W. Moeller, Arsenic and an Old Base: Legal Issues Associated With the Environ-
mental Restoration of Defense Sites in Washington, D.C. Used for the Development and
Disposal of World War I Chemical Munitions, 54 CATH. U. L. REV. 879, 879 (2005).
... See generally Jach v. American Univ., 245 F.Supp.2d 110 (D.D.C. 2003); Loughlin v.
United States, 286 F.Supp.2d 1 (D.D.C. 2003); W.C. & A.N. Miller Co. v. United States,
963 F.Supp. 1231 (D.D.C. 1997).
317 See generally 10 U.S.C. §§ 2700-10 (2007). The DERP was established by SARA.
Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 99-499, § 211,100
Stat. 1613, 1719 (1986).
338 10 U.S.C. § 2701(a)(1).
339 Id. § 2701(b)(1).
340 Id. § 2701(c)(1)(A)-(B).
41 See generally U.S. ARMY CORPS OF ENG'RS, ENG'R REG. No. 200-3-1, FORMERLY USED
DEFENSE SITES PROGRAM POLICY (2004); OFFICE OF THE UNDER SECY OF DEF. (INSTAL-
LATIONS AND ENV'T), U.S. DEP'T OF DEF, MANAGEMENT GUIDANCE FOR THE DEFENSE
ENVIRONMENTAL RESTORATION PROGRAM (2001); U.S. DEP'T OF DEF., INSTRUCTION No.
4715.7, ENVIRONMENTAL RESTORATION PROGRAM (1996).
342 See, e.g., U.S. GEN. ACCOUNTING OFFICE, REP. No. GAO-02-556, ENVIRONMENTAL
CONTAMINATION: MANY UNCERTAINTIES AFFECT THE PROGRESS OF THE SPRING VALLEY
CLEANUP 30-33 (2002) (reporting that hazardous properties in the District of Columbia
are attributable to federal activities).
" See, e.g., U.S. GEN. ACCOUNTING OFFICE, REP. NO. GAO-02-658 ENVIRONMENTAL
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for possible environmental remediation under the FUDS program. 3" In
addition, DOD has estimated that the environmental restoration of FUDS
properties will cost $15-20 billion over seventy years.345 The FUDS pro-
gram is implemented by the Corps.346
In response to the chemical munitions discovered in Spring Valley
in January 1993, the Corps, in Operation Safe Removal, unearthed and
removed over 140 shells and projectiles from the Spring Valley construc-
tion site by January 1993.3' Throughout the rest of 1993, the Army
"undertook a major historical research effort."348 On the basis of the re-
search, the Army then surveyed almost 500 properties in Spring Valley
with metal detection and ultrasonic equipment.349 The detection of sub-
surface metal objects necessitated fifteen excavations for possible muni-
tions in 1994.350 No additional significant quantities of chemical munitions
were unearthed.351 In 1995, the Corps concluded that no additional World
CONTAMINATION: CORPS NEEDS TO REASSESS ITS DETERMINATIONS THAT MANY FORMER
DEFENSE SITES Do NOT NEED CLEANUP 1 (2002) ("Many of these properties ... were
acquired or used by DOD more than 30 to 40 years ago and in some cases more than 100
years ago.").
3' Through October 2000, DOD had identified 9,171 properties for possible environ-
mental remediation under the FUDS program. U.S. GEN. ACCOUNTING OFFICE, REP. NO.
GAO-01-557, ENVIRONMENTAL CONTAMINATION: CLEANUP ACTIONS AT FORMERLY USED
DEFENSE SITES 1 (2001).
34' Id. Between 1984 and 2001, DOD spent $2.6 billion on FUDS environmental restora-
tion. Id. at 3.
6 See generally U.S. ARMY CORPS OF ENGeRS, ENGR REG. No. 200-3-1, FORMERLY USED
DEFENSE SITES PROGRAM POLICY (2004).
34' Linda Wheeler, Army Ends Evacuations in Spring Valley; Last of 141 Shells Removed
From NW Site; 2nd Phase of Cleanup Set, WASH. POST, Jan. 31, 1993, at B7. See also Hamil
R. Harris, Army Locates Second Possible Munitions Site; Area Near Original Spring Valley
Dig, WASH. POST, Feb. 3, 1993, at D5.
3'" Spring Valley-Toxic Waste Contamination in the Nation's Capitol: Hearing Before the
District of Columbia Subcomm. of the H. Comm. on Government Reform, 107th Cong. 262-
63 (2001) [hereinafter2001 Spring Valley Hearing] (written statement of Colonel Charles
J. Fiala, Jr., Commander, Baltimore District, U.S. Army Corps of Engineers).
3 ' Id. at 263; See also Santiago O'Donnell, No Munitions Mother Lode, WASH. POST, Aug.
16,1993, at D7; Martin Weil, Artillery Projectile Is Found in Northwest, WASH. POST, Oct.
13, 1993, at D3.
.50 Peter Y. Hong, Army to Hunt Old Munitions Again in D.C., WASH. POST, March 14,
1994, at Al.
351 See, e.g., Linda Wheeler, What Army Finds Isn't Dangerous: Wire Dug Up as Hunt for
Weapons Resumes, WASH. POST, Mar. 16, 1994, at D3; Search Finds No Buried Shells,
WASH. POST, Mar. 18, 1994, at B5. But see WWI Shell Unearthed, WASH. POST, May 17,
1994, at B7.
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War I chemical munitions were buried in Spring Valley and that no addi-
tional environmental restoration in the neighborhood was required.352
In January 1999, the Corps returned to Spring Valley.353 Prodded
by the D.C. Department of Health ("DOH"),354 the Corps reanalyzed his-
torical and archival records, photographs, and maps and concluded that
it may not have surveyed a possible disposal site for poisonous gases (mus-
tard gas and Lewisite) in 1993-94. 3" The overlooked burial pit was not
on the campus of American University but in the backyard of a private
Spring Valley residence, an excavation of which the Corps commenced in
the Spring of 1999.356
By 1999, the Corps and the residents of Spring Valley, were con-
cerned not just with chemical munitions but with contamination attribut-
able to the toxic constituents of poisonous gases.357 Of particular concern
to the Corps and EPA was arsenic, a naturally occurring substance and
a component of Lewisite.35 s Thus, the investigation that the Corps com-
menced in the Spring of 1999 searched for both chemical munitions and
arsenic contamination.359
352 U.S. Army, Record of Decision for the Operation Safe Removal Formerly Used Defense
Site (June 2, 1995), reprinted in 2001 Spring Valley Hearing, supra note 348, at 188.
311 Steve Vogel, Search to Resume Near AU for WWI Chemicals, WASH. POST, Jan. 24,
1999, at C1.31 See, e.g., 2001 Spring Valley Hearing, supra note 348, at 78-91 (written statement of
Ivan C. A. Walks, M.D., Chief Health Officer, Department of Health).
355 Id. at 261-75 (written statement of Colonel Charles J. Fiala, Jr., Commander,
Baltimore District, U.S. Army Corps of Engineers).316 See Steve Vogel, Army to Detail Plans to Dig in D.C. for Mustard Gas Canisters From
WWI, WASH. POST, Feb. 3, 1999, at M10; Steve Vogel, Army to Discuss Digging for WWI
Gas Canisters, WASH. POST, Feb. 4, 1999, at J3; Steve Vogel, Army Prepares to Dig for
WWI Chemicals; Northwest Excavation to Start March 29, WASH. POST, Mar. 17, 1999, at
B9; Steve Vogel, Old Artillery Shell Unearthed in NW, WASH. POST, Feb. 17, 1999, at B2.
... Steve Vogel, Army Unveils Plans for NW Chemical Dig; Residents Worried About
Possible Contamination of Soil, WASH. POST, Feb. 5, 1999, at B08. See also Steve Vogel,
Concerns Still Cloud WWI Mustard Gas Site, WASH. POST, Feb. 7, 1999, at V05.35 "The fact is that up until roughly the late nineties-1997, 1996, 1997, 1998-this was
a munition site and it was not an arsenic site. Arsenic wasn't indicated to be a problem
until the late nineties." 2001 Spring Valley Hearing, supra note 348, at 125 (statement
of Thomas C. Voltaggio, Acting Regional Administrator, Mid-Atlantic Region, Environ-
mental Protection Agency).
311 "However, since early 1999, with the additional discovery of buried ordnance and
elevated levels of arsenic-contaminated soil... the arsenic levels in the soil have become
the primary focus of soil cleanup efforts." 2002 Spring Valley Hearing, supra note 332,
at 26-27 (prepared statement of David G. Wood, Director, Natural Resources and Env-
ironment, U.S. Government Accountability Office).
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Over the course of fourteen months, the excavation in the back-
yard of the private Spring Valley residence uncovered 680 items associated
with chemical munitions in two separate burial pits.36 ° The excavation was
followed by chemical analysis of adjacent and nearby soil samples, which
confirmed the presence of widespread arsenic contamination.3"' The con-
tamination necessitated the removal of the soil.362 In addition, several addi-
tional excavations were commenced on nearby properties through 2001.363
Over time, the Corps, with EPA assistance and DOH cooperation,
broadened the chemical analysis of Spring Valley soil to over 1100 resi-
dential and non-residential properties in Spring Valley.3 4 The analysis
continued throughout 2001 and 2002, and into 2003.365
In May 2001, the Corps discovered a third burial pit in the back-
yard of a private Spring Valley residence that had previously been exca-
vated in 1999.366 An excavation of the third burial pit uncovered almost
400 items associated with chemical munitions research and development.367
360 2001 Spring Valley Hearing, supra note 348, at 88-89 (written statement of Ivan C.
A. Walks, M.D., Chief Health Officer, Department of Health).
361 Steve Vogel, Arsenic Found in Ambassador's NW Yard; Army Excavation of WWI
Munitions Also Unearths Poison at Neighbor's Home, AU, WASH. POST, Jan. 27, 2000, at
B03. The concentration of naturally occurring arsenic in the U.S. is 3-5 parts per million
("ppm") but the concentrations of arsenic discovered in Spring Valley exceeded 1000 ppm.
2001 Spring Valley Hearing, supra note 348, at 87-88 (written statement of Ivan C. A.
Walks, M.D., Chief Health Officer, Department of Health).
362 2002 Spring Valley Hearing, supra note 332, at 24 (written statement of David G.
Wood, Director, Natural Resources and Environment, Government Accountability Office);
2001 Spring Valley Hearing, supra note 348, at 87-88 (written statement of Ivan C. A.
Walks, M.D., Chief Health Officer, Department of Health).
3' Amy Argetsinger & Steve Vogel, Military Excavation Forces Some AU Closings;
Buildings, Homes to Be Emptied for Dig; Neighbors Concerned, WASH. POST, Jan. 8,2001,
at B1; Steve Vogel, Dig atAU Turns Up No Clear Sign of Munitions, WASH. POST, Jan. 12,
2001, at B3; Steve Vogel, WWI Chemicals Excavated From NWSite; Bottles of Mustard Gas,
More-Toxic Variant Removed From Spring Valley Yard, WASH. POST, July 6,2001, at B2.
3 See, e.g., 2001 Spring Valley Hearing, supra note 348, at 91 (written statement of Ivan
C. A. Walks, M.D. Chief Health Officer, Department oflHealth); Daniela Deane, Soil Tests
Alter the Process in Spring Valley, WASH. POST, Feb. 10, 2001, at G1; Steve Vogel,Arsenic
Tests to Cover All Spring Valley Sites, WASH. POST, Mar. 15, 2001, at B2.
36 See, e.g., Steve Vogel, D.C. Wants Arsenic Testing Area Expanded; Contamination
Suspected on Other Sites; Study Finds Little Exposure in Residents, WASH. POST, May 29,
2002, at B2; Steve Vogel, Some D.C. Sites Need More Arsenic Tests; NW Land Checked for
WWI Toxins, WASH. POST, Aug. 22, 2001, at B3.
366 2002 Spring Valley Hearing, supra note 332, at 25 (written statement of David G. Wood,
Director, Natural Resources and Environment, Government Accountability Office).
367 The over 400 items included 11 pieces of ordnance with mustard gas or Lewisite. Id.
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Thereafter, the Corps surveyed numerous additional Spring Valley prop-
erties for buried ordnance.36 The Corps also undertook the removal of
arsenic-contaminated soil from seven Spring Valley residential proper-
ties and from the athletic fields of American University." 9
In the Spring of 2002, the Corps investigation of sites used for the
development and disposal of chemical munitions, which was expanded
in 2001 to include Catholic University in Northeast Washington, D.C., was
again expanded to include several small sites in Maryland and Virginia.37 °
In June 2002, GAO reported that the total anticipated cost of the Spring
Valley environmental restoration would be $125 million through 2007.37'
This estimate assumed the need for the removal of arsenic-contaminated
soil on 160 Spring Valley properties.372
By the Summer of 2003, the Corps had completed a chemical
analysis of ninety-six percent of the 1600 residential and nonresidential
properties in Spring Valley, had removed the soil from twenty-two of 140
contaminated properties, and had completed the removal of several thou-
sand tons of arsenic-contaminated soil from American University.73 The
Corps also reported that "[b]esides arsenic, [an] extensive sampling effort
has not identified any other chemicals of concern at the site."374 The D.C.
DOH observed that "we have located more weapons of mass destruction
in Spring Valley over the last four years than have been found in Iraq."375
In November 2004, the Corps reported that the removal of arsenic-
contaminated soil from the neighborhood would not be completed until
2010, and that a debris field on the campus of American University could
be a fourth burial pit for waste associated with chemical munitions research
and development.376 The Corps also reported that a chemical analysis of
... Id. at 26. See also id. at 71 (written statement of Thomas C. Voltaggio, Deputy Regional
Administrator, Mid-Atlantic Region, Environmental Protection Agency).
3 9 Id. at 52-53 (prepared statement of Colonel Charles J. Fiala, Jr., Commander, Baltimore
District, U.S. Army Corps of Engineers). See also Debbi Wilgoren, Spring Valley Excavation
to Focus on 2 Sites; Army Scans Show Presence of Metal in WWI Test Area, WASH. POST,
Aug. 8, 2002, at B3.
371 Steve Vogel, Arsenic Inquiry Expands to Md., N. Va., WASH. POST, Apr. 27, 2002, at Al.
3712002 Spring Valley Hearing, supra note 332, at 21.
372 Id. at 59.
373 Joint Public Hearing Before the D.C. Council Comm. on Public Works and the Environ-
ment and the D.C. Council Comm. on Human Services (July 14,2003) (statement of Colonel
Charles J. Fiala, Jr., Commander, Baltimore District, U.S. Army Corps of Engineers).374 Id. at 3.371 Maha A1-Azar, D.C. Gets Update on WWI Cleanup, WASH. POST, July 15, 2003, at B5.
376 Joint Public Hearing Before the D.C. Council Comm. on Public Works and the Environ-
ment and the D.C. Council Comm. on Human Services (Nov. 17, 2004) (statement of
Colonel Robert J. Davis, Commander, Baltimore District, U.S. Army Corps of Engineers).
702 [Vol. 31:661
SAFE DRINKING WATER IN WASHINGTON, D.C.
soil samples from 320 Spring Valley residential and non-residential prop-
erties had detected no other chemicals "of concern" and that a "comprehen-
sive groundwater quality study" would be undertaken.377
In October 2005, the Corps reported that an analysis of ground-
water samples, drawn from a network of test wells in Spring Valley "just
east and south" of the Dalecarlia Reservoir, were indicative of low concen-
trations of perchlorate and arsenic. In February 2006, an analysis of
additional groundwater samples also was indicative of perchlorate "at
some of the highest levels detected to date."379 One sample, drawn from a
well about 1,000 feet south of the Dalecarlia Reservoir, indicated a concen-
tration of forty-eight ppb.3 s°
These findings precipitated a public hearing on Spring Valley and
the Washington Aqueduct before the D.C. Council in April 2006.381 The
General Manager of the Washington Aqueduct testified that "[w]e do not
see the current situation as a risk to the drinking water."312 The Corps
testified that "the limited groundwater contamination" poses no threat to
the Dalecarlia Reservoir or to D.C. drinking water.3
EPA confirmed the presence of perchlorate in Spring Valley ground-
water samples but observed that "[s] ince no one drinks groundwater, con-
sumption of the contaminated groundwater does not present a current
risk. " 3s Finally, the Department of Health confirmed the detection of
377 Id. at 3.
1
7
1 Susan Levine, Low Toxin Levels Seen in Spring Valley Water, WASH. POST, Oct. 7, 2005,
at B1.
371 Susan Levine, Groundwater Toxin Found at Additional D.C. Sites; Officials Want to
Know if Contaminant, Detected at High Levels, Could Reach Reservoir, WASH. POST, Feb.
18, 2006, at B2.
3 0 Between May 2005 and February 2006, the Corps had installed twenty-nine test wells
throughout Spring Valley. Id.
381 Eric Weiss, District Briefing, WASH. POST, Apr. 12, 2006, at B4.
3 2Roundtable on the Presence of Elevated Levels of Perchlorate and Arsenic in Ground-
water Near the Dalecarlia Reservoir and in the Spring Valley Area and the Status of the
U.S. Army Corps of Engineers' Cleanup of World War I Munitions in the Spring Valley Area
(Apr. 12, 2006) (written statement of Thomas P. Jacobus, General Manager, Washington
Aqueduct) (on file with author).
3 3 Id. (written Statement of Colonel Robert J. Davis, Commander, Baltimore District, U.S.
Army Corps of Engineers). "[Olur groundwater elevation data does suggest that some
limited groundwater is likely seeping into the reservoir at specific locations. However, we
expect this volume of groundwater to be minute compared to the Potomac River water
entering the reservoir every day." Id.3
84 Id. (written statement of Steven R. Hirsh, Spring Valley FUDS Site Project Manager,
Region III, Environmental Protection Agency).
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perchlorate in Spring Valley groundwater that "is moving in the direction"
of the Dalecarlia Reservoir."
385
Running from 1993 to 1995, and resumed in the spring of 1999, the
environmental restoration of Spring Valley appears to have made consid-
erable progress in the removal of buried World War I chemical munitions
and arsenic-contaminated soil. The Corps expects to complete this response
by 2010, but the recent detection of perchlorate near the Washington
Aqueduct suggests the potential for environmental contamination beyond
the elevated levels of arsenic in Spring Valley soil.
If the environmental remediation of Spring Valley is expanded to
include measures for the protection of the Washington Aqueduct from pos-
sible perchlorate contamination, then the Corps would be responsible for
those measures as well as for the continued operation of the Washington
Aqueduct. Under these circumstances, it is arguable that the Corps would
have a conflict of interest that could compromise one of the two missions
assigned to the Corps.8 6 Indeed, in October 2004, the Washington Post re-
ported that the Corps argued against the need for immediate and aggres-
sive action to investigate the source and migration of the perchlorate." 7
Given the potential for a conflict of interest between the ownership
and operation of the Washington Aqueduct and the environmental reme-
diation of the Spring Valley FUDS to protect the Washington Aqueduct
from perchlorate contamination, perhaps it is time for a reassessment of
the decade-old proposal to transfer the Washington Aqueduct to a local
non-federal public water system. Indeed, the proposal merits a reassess-
ment in light of additional developments associated with safe drinking
water in Washington, D.C.
IV. LEAD CONTAMINATION IN D.C. DRINKING WATER
In January 2004, the local media in the District first reported on
recurrent instances of elevated concentrations of lead in D.C. drinking
385 Id. (written statement ofHamid Karimi, Interim Chief, Bureau of Hazardous Material
and Toxic Substances, Environmental Health Administration, Department of Health).
See also id. (written statement of Erik D. Olson, Senior Attorney, Natural Resources
Defense Council); Id. (written statement of James Collier); Id. (written statement of Kent
Slowinski).
386 See Water Treatment Facilities, supra note 21, at 121.
387 Carl D. Leonnig, Groundwater Toxin Near Aqueduct; Army Engineers Faulted for
Inaction Since 2003 Finding, WASH. POST, Oct. 27, 2004, at B5.
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water since 1992.38 The media reports prompted numerous congressional
hearings, D.C. Council hearings, and several independent investigations
into the lead crisis.389
The immediate reaction to the lead crisis was threefold. First, in
February 2004, Lead Emergency Action for the District ("LEAD"), a
coalition of national and local health, environmental, and public interest
organizations issued ten recommendations to resolve the lead crisis in
D.C. drinking water.3 90 In particular, LEAD urged EPA to initiate a full
criminal and civil investigation against WASA.391 LEAD also urged EPA
to initiate an enforcement action against the Washington Aqueduct.392
Second, the D.C. government formed an Interagency Task Force
in February 2004.393 In April, the Task Force issued a report with fifteen
recommendations including: continued tests for lead in D.C. drinking
water, continued replacement of lead service lines, improved communica-
tion among D.C. government agencies, and for possible District primacy
under the SDWA.
394
8 See, e.g., David Nakaruma, Water in D.C. Exceeds EPA Lead Limit; Random Tests Last
Summer Found High Levels in 4, 000 Homes Throughout City, WASH. POST, Jan. 31, 2004,
at Al.
"9 "Over the next few weeks, public interest in the lead monitoring issue grew dramatically,
with newspaper reports and governmental inquiries raising additional questions regarding
various aspects of WASA's response to prior indications of elevated lead levels in the
District's water supply." ERIC H. HOLDER, SUMMARY OF INVESTIGATION REPORTED TO THE
BOARD OF DIRECTORS OF THE DISTRICT OF COLUMBIA WATER AND SEWER AUTHORITY 10
(2004), available at http://www.washingtonpost.com/wp-srv/metro/specials/water/wasa
071604.pdf. For example, between January and December 2004, the D.C. Council held
eleven hearings on lead in D.C. drinking water. D.C. COMM. ON PUB. WORKS & ENV'T,
REPORT ON THE INVESTIGATION INTO THE CONDUCT AND OPERATIONS OF THE DISTRICT OF
COLUMBIA WATER AND SEWER AUTHORITY RELATING TO LEAD IN DRINKING WATER AND ITS
LEAD SERVICE REPLACEMENT PROGRAM 20-100 (2004) (summarizing the hearings), available
at http://www.dcwatch.com/wasa/041221.htm.
3 Tapped Out? Lead in the District of Columbia and the Providing of Safe Drinking Water:
Hearing Before the Subcomm. on Environment and Hazardous Materials of the H. Comm.
on Energy and Commerce, 108th Cong. 79-83 app.A (2004) [hereinaflter Tapped Out] (appen-
dix to written statement of Aaron Colangelo, Natural Resources Defense Council).391 Id. at 79-80. LEAD also recommended, inter alia, that: (i) WASA expedite the replace-
ment of lead service lines, (ii) the D.C. Council establish a permanent citizen water board
to oversee the Washington Aqueduct and WASA, (iii) WASA be subject to increased over-
sight by the D.C. Council, and (iv) a task force be established to investigate the sources
of lead contamination in the District. Id. at 81-82.392 Id. at 80.
393 HOLDER, supra note 389, at 10.
394 HON. ANTHONY A. WILLIAMS & HON. CAROL SCHWARZ, FINAL REPORT OF THE
INTERAGENCY TASK FORCE ON LEAD IN DRINKING WATER AND RECOMMENDATIONS OF THE
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Third, in March of 2004, the Centers for Disease Control ("CDC")
issued a Morbidity and Mortality Weekly Report ("MMWR") Dispatch on
the emerging D.C. lead crisis.395 The MMWR Dispatch recommended the
elimination of lead exposures to children and the reduction of the level of
lead in drinking water to below the EPA action level of fifteen ppb.396
Within weeks of the media reports of elevated concentration of lead
in D.C. drinking water, the House Committee on Government Reform held
a congressional hearing on the role of the federal government in assuring
safe drinking water in Washington, D.C. 39' The EPA Office of Water ex-
plained the Lead and Copper Rule;3 98 Region III of the EPA emphasized
that "[tiwo public water systems are responsible for complying with pro-
visions" of the Lead and Copper Rule in the District;399 and the Corps ad-
dressed in detail the switch in November 2000 from chlorine to chloramines
in the disinfection process of the Washington Aqueduct.4 °° Finally, WASA
emphasized that "WASA provides the water, we do not produce it."4'
WASA also advised the committee that the water system had hired a law
firm to conduct an independent investigation of the lead crisis.40 2
CO-CHAIRS (2004), available at httpJ/www.dccouncil.dc.us/SCHWARTZ/finaltaskreport.pdf.
... Blood Lead Levels in Residents of Homes With Elevated Lead in Tap Water-District of
Columbia, 2004, 53 MORBIDITY & MORTALITY WKLY. REP. 268 (2004), available at http://
www.cdc.gov/mmwr/PDF/wk/mm5312.pdf.396 Id. at 270.
" Public Confidence, Down the Drain: The Federal Role in Ensuring Safe Drinking Water
in the District of Columbia: Hearing Before the H. Comm. on Government Reform, 108th
Cong. (2004) [hereinafter Down the Drain].398Id. at 20-54 (written statement of Benjamin Grumbles, Acting Assistant Administrator
for Water, Environmental Protection Agency, and Donald Welsh, Administrator, Region III,
Environmental Protection Agency).399 Id. at 32.400 Id. at 59-63 (written statement of Thomas P. Jacobus, General Manager, Washington
Aqueduct, Baltimore District, U.S. Army Corps of Engineers). The Corps indicated that
a corrosion control program, in place since 1994, would be reviewed in light of increased
concentrations of lead in D.C. drinking water. Id. at 61-63.
4
' Id. at 70 (written statement of Glenn S. Gerstell, Chairman, Board of Directors, D.C.
Water and Sewer Authority).
402 Id. at 70-71. WASA had retained the Washington, D.C. law firm of Covington & Burling.
The investigation would be supervised by a partner with the firm, Eric Holder, Jr., a former
U.S. Attorney for the District of Columbia. Id. at 70. See also id. at 174-92 (written state-
ment of Erik D. Olson, Senior Attorney, Natural Resources Defense Council); id. at 197-
208 (written statement of Professor Ellen K. Silbergeld, Bloomberg School of Public
Health, Johns Hopkins University); id. at 212-50 (written statement of Marc Edwards,
Professor of Civil and Environmental Engineering, Virginia Polytechnic Institute and
State University).
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The Senate also convened a congressional hearing on the D.C.
lead crisis soon after the local media began reporting on elevated lead
levels. In April of 2004, the Subcommittee on Fisheries, Wildlife and
Water ("Fisheries Subcommittee") held a hearing on the detection of lead
in D.C. drinking water and on short- and long-term solutions to the prob-
lem.4 3 The EPA Office of Water again discussed the Lead and Copper
Rule;4° Region III of the EPA discussed several interim measures imple-
mented by EPA and WASA to protect the public from elevated concentra-
tion of lead in D.C. drinking water.40 5 WASA detailed the measures initi-
ated in response to elevated lead levels under the Lead and Copper Rule,
the relationship of the elevated lead levels to corrosion control, and the
measures initiated beyond the requirements of the Lead and Copper
Rule.40 6 Finally, in a brief statement, the Corps focused on the corrosion
control program of the Washington Aqueduct.40 '
The House Committee on Government Reform held a second con-
gressional hearing on the D.C. lead crisis in May 2004.40' In the subse-
quent hearing, which was convened in part to discuss the Lead-Free
" Detection of Lead in the D.C. Drinking Water System: Hearing Before the Subcomm.
on Fisheries, Wildlife and Water of the S. Comm. on Environment and Public Works,
108th Cong. (2004), available at http://www.access.gpo.gov/congress/senate/senate09sh
108.html.
'
4 Id. at 166-67 (written statement of Benjamin H. Grumbles, Acting Assistant Admin-
istrator, Office of Water, Environmental Protection Agency).
4o5Id. at 169-73 (written statement of Donald Welsh, Director, Region III, Environmental
Protection Agency).
0 Id. at 179-84 (written statement of Jerry N. Johnson, General Manager, D.C. Water
and Sewer Authority).
407 Id. at 247-48 (written statement of Thomas P. Jacobus, General Manager, Washington
Aqueduct, Baltimore District, U.S. Army Corps ofEngineers). See also id. at 192-93 (writ-
ten statement of Dr. Daniel R. Lucey, Interim Chief Medical Health Officer, Department
of Health); id. at 268-82 (written statement of Gloria Borland, DuPont Circle Parents);
id. at 284-90 (written statement ofJody Lanard, M.D., Risk Communication Consultant);
id. at 290-97 (written statement of Dana Best, M.D., M.P.H., Director, Smoke-Free Homes
Project, Medical Director, Healthy Generations Program, Assistant Professor, George
Washington University School of Medicine and Health Sciences, Children's National
Medical Center); id. at 303-10 (written statement of Erik D. Olson, Senior Attorney,
Natural Resources Defense Council); id. at 318 (written statement of Muriel Wolf, M.D.,
Children's Medical Center, George Washington University Medical School); id. at 318-20
(written statement of Andy Bressler, Resident, District of Columbia).
408 Thirsty for Results: Lessons Learned From the District of Columbia's Lead Contami-
nation Experience: Hearing Before the H. Comm. on Government Reform, 108th Cong.
(2004) [hereinafter Thirsty for Results].
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Drinking Water Act of 2004,409 the committee heard from the EPA Office
of Water, which discussed several national EPA initiatives to evaluate
the extent of lead contamination in drinking water;410 Region III of the
EPA, which reported on the implementation of a new corrosion control
program for WASA and on an EPA audit of the WASA lead service line
program;a4 and the Corps, which also discussed the new corrosion con-
trol program and which opined that the ownership of the Washington
Aqueduct by the Corps was "sound."412 WASA, however, after a discus-
sion of recent actions and long-term strategies to address and resolve the
lead crisis,413 questioned if "the time has arrived for us to take a second
look at this [ownership] issue."414
In June 2004, EPA issued an Administrative Order against WASA
for numerous violations of the Lead and Copper Rule since 1998.415 The
Administrative Order found that WASA had failed to report to EPA sev-
eral test results that exceeded the Action Level and had failed to initiate
the required response to excessive lead levels in drinking water. The con-
sent order required WASA to: (i) submit to EPA a plan to test D.C. drinking
water for lead, (ii) develop a new plan for public education, (iii) develop
a plan for the identification of lead service lines, (iv) develop a program
for the replacement of lead service lines, (v) develop a plan to encourage
4" The bill was introduced by Delegate Eleanor Holmes Norton (D-DC). H.R. Res. 4268,
108th Cong. (2004). For the Senate version, see S. Res. 2377, 108th Cong. (2004) (intro-
duced by Senator James M. Jeffords).
410 See Thirsty for Results, supra note 408, at 12-23 (written statement of Benjamin
Grumbles, Acting Assistant Administrator for Water, Environmental Protection Agency).411 Id. at 27-38 (written statement of Donald S. Welsh, Administrator, Region III, Environ-
mental Protection Agency).412 Id. at 40-43.
413 Id. at 47-56 (written statement ofJerry N. Johnson, General Manager, D.C. Water and
Sewer Authority).
414 Id. at 52. See also id. at 76-81 (written statement of Howard Neukrug, Director, Office
of Watersheds, Philadelphia Water department, on behalf of American Water Works
Association); id. at 103-108 (written statement of Angela Logomasini, Director of Risk
and Environmental Policy, Competitive Enterprise Institute); id. at 117-29 (written state-
ment of Paul D. Schwartz, National Policy Coordinator, Clean Water Action); id. at 142-
44 (written statement of Katherine Funk on behalf of Parents for Nontoxic Alternatives).
415 Admin. Order for Compliance on Consent In the Matter of Dist. of Columbia Water
and Sewer Auth., U.S. Envt'l Prot. Agency No. SDWA-03-2004-0259DS (June 18, 2004).
See also Supplemental Admin. Order for Compliance on Consent, In the Matter of Dist.
of Columbia Water and Sewer Auth., U.S. Envt'l Prot. Agency No. SDWA-03-2005-0025D
(Jan. 14, 2005); Amendment to Supplement Admin. Order for Compliance on Consent,
In the Matter of Dist. of Columbia Water and Sewer Auth., U.S. Envt'l Prot. Agency No.
SDWA-03-2005-0025DS (June 8, 2005).
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residents to consent to the full replacement of lead service lines, and (vi)
develop a plan for enhanced database management.416
In July of 2004, the law firm hired internally to investigate WASA
issued a report on the elevated concentrations of lead in D.C. drinking
water.417 In meticulous detail, the report chronicled WASA compliance
with the Lead and Copper Rule between 2000 and 2004.41 s On the basis
of the information accumulated through the investigation, the law firm
offered twenty recommendations to the WASA board.41' The report also
questioned the "bifurcated" manner in which drinking water is treated
and distributed in the District:
Although it is beyond the scope of this report, it is
also noteworthy that the Aqueduct makes treatment de-
cisions regarding the District's water supply that affect both
WASA and the District's residents. The cause of elevated
lead levels in the District over the last few years may have
been due to water treatment decisions by the Aqueduct in
which WASA and local representatives were relatively un-
involved. Whether this structure should be modified is an
issue that should be examined. At a minimum, the unusual
bifurcated nature of this water system raises important
issues of coordination and communication that should be
considered and addressed by the concerned parties.420
In July 2004, the House Subcommittee on Environment and
Hazardous Materials ("Hazardous Materials Subcommittee") held a fourth
congressional hearing on lead in D.C. drinking water.4 2' The EPA Office
416 U.S. GEN. ACCOUNTING OFFICE, REP. No. GAO-050-344, DISTRICT OF COLUMBIA'S
DRINKING WATER: AGENCIES HAVE IMPROVED COORDINATION, BuT KEY CHALLENGES
REMAIN IN PROTECTING THE PUBLIC FROM ELEVATED LEAD LEVELS 10 (2005) [hereinafter
IMPROVED COORDINATION] (discussing selected requirements of the June 2004 consent
order).
417 HOLDER, supra note 389.41 1 Id. at 1.419 Id. at 126-43. The twenty recommendations related to WASA compliance with EPA
regulations, WASA internal communications, WASA board oversight, WASA external
communications, and WASA public relations. Id. at 127-39. The recommendations also
related to the EPA Lead and Copper Rule, EPA oversight, D.C. government involvement
in the lead crisis, D.C. Department of Health involvement, and the need for a multi-
jurisdictional working group. Id. at 139-43.420 Id. at 142.
421 Tapped Out, supra note 390.
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of Water explained the measures undertaken to evaluate the nation-wide
threat of lead in drinking water.422 Region III of the EPA discussed the
June 2004 EPA consent order to which WASA agreed.423 The Corps
attributed the increased concentration of lead in D.C. drinking water to
recent failures in corrosion control of distribution pipes.424 Finally, WASA
discussed the EPA consent order and the law firm report.425
In addition, WASA resurrected the issue of Washington Aqueduct
ownership. WASA stated that "the District Government and other re-
sponsible entities should look very closely at the issues of primacy and
the future responsibility for water production for the nations capital."426
Moreover, "[a] transfer of authority from federal to local government is
no panacea-there are no infallible systems, managers or processes, but
the question of unified management of the water system should be
thoughtfully and objectively considered."42 v
422 Id. at 10-14 (written statement of Benjamin H. Grumbles, Acting Assistant Adminis-
trator for Water, Environmental Protection Agency).
423 id. at 17-19 (written statement of Donald S. Welsh, Administrator, Region III, Environ-
mental Protection Agency).
424 Id. at 20-22 (written statement of Thomas P. Jacobus, General Manager, Washington
Aqueduct, U.S. Army Corps of Engineers). In 2000, the Washington Aqueduct began to
add chloramines to treated water. Id. at 21. This action was in response to EPA SDWA
regulations on disinfectant residuals. Id. This chemical, the Corps concluded, had increased
the corrosiveness of treated water, which had the unintended effect of allowing the lead
in distribution pipes to leach into the treated water. Id.
425 Tapped Out, supra note 390, at 24-29 (written statement of Jerry N. Johnson, General
Manager, D.C. Water and Sewer Authority). See also id. at 47 (written statement of John
B. Stephenson, Director, Natural Resources and Environment, Government Accountability
Office); id. at 61-63 (written statement of Jay Rutherford, Director, Water Supply Division,
Vermont Department of Environmental Conservation, on Behalf of Association of State
Drinking Water Administrators); id. at 65-68 (written statement of Brian L. Ramaley,
Director, Newport News Waterworks, on behalf of Association of Metropolitan Water
Agencies); id. at 71 (written statement of Aaron Colangelo, Natural Resources Defense
Council); id. at 86-91 (written statement of Donald L. Correll, President and CEO,
Pennichuck Corporation, on behalf of the National Association of Water Companies); id.
at 93-101 (written statement of Lynn Stovall, General Manager, Greenville Water System,
on behalf of the American Water Works Association); id. at 103-09 (written statement of
Bruce P. Lanphear, Cincinnati Children's Hospital Medical Center).426 Id. at 28.
427 Id. (emphasis added). See also id. at 47 (written statement of John B. Stephenson,
Director, Natural Resources and Environment, Government Accountability Office) ("The
relationship between regulators and water systems is more complicated in the District
of Columbia, where the Washington Aqueduct, owned by the U.S. Army Corps of Engineers,
draws and treats water from the Potomac River.").
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The D.C. Appleseed Center for Law and Justice, Inc. ("Appleseed
Center"), a non-partisan public interest organization, issued a report on
the D.C. lead crisis in December 2004.428 The Appleseed Center offered
five recommendations to resolve the lead crisis.429 In particular, the orga-
nization recommended that the District acquire primacy under the SDWA
to improve the enforcement of the Lead and Copper Rule.480 In addition,
the Appleseed Center recommended that, consistent with the SDWA
Amendments, WASA acquire the Washington Aqueduct.431
Fourteen months after initial media reports on elevated concen-
trations of lead in D.C. drinking water, GAO, in March 2005, issued a
report on the D.C. lead crisis that focused on the relationship between
WASA and the Washington Aqueduct.432 GAO concluded that, in the past
fourteen months, the agencies had improved upon inter-governmental
coordination but several challenges remained." GAO also concluded that
WASA had initiated several steps to minimize the exposure of at-risk
populations to lead.434
The House Committee on Government Reform held a fifth and
final congressional hearing on the D.C. lead crisis in March 2005. 5 The
Committee heard from the EPA Office of Water, which reported on a drink-
ing water lead reduction plan that contemplated several revisions to the
Lead and Copper Rule including water treatment processes, public aware-
ness, and lead service line replacement.436 Region III of the EPA updated
42 D.C. APPLESEED CENTER, LEAD IN THE DISTRICT OF COLUMBIA DRINKING WATER: A
CALL FOR REFORM (2004) [hereinafter A CALL FOR REFORM], available at http://www
.dcappleseed.org/projects/publications/leadreport.pdf.429 Id. at 40-73 (providing analysis and recommendations).
43 Id. at 40-48. The District sought primacy in 1991 but the request was denied in part
because the D.C. government, under the Home Rule Act, has no jurisdiction over the
Washington Aqueduct. Id. at 41.
43 Id at 59-65. The Appleseed Center also recommended that WASA revive the previous
deliberations on the regionalization of WASA through an interstate compact. Id. at 65.432 See IMPROVED COORDINATION, supra note 416, at 1.
" Id. at 9-12. "Despite improved coordination, the central problem remains: lead in D.C.
drinking water is still over the EPA action level." Id. at 11.
'Id. at 12-17. The GAO report indicted that there were 76,915 non-lead service lines in
the District, 21,408 lead service lines, and 31,380 service lines of unknown material. 2,229
lead service lines had been replaced. Id. at 13. The report also questioned the effective-
ness of partial lead service line replacement. Id. at 15-17. "At an EPA conference on lead
service line replacement in October 2004, water industry officials and others stressed the
importance of encouraging or mandating full replacement of lead service lines." Id. at 16.
43 Getting the Lead Out: The Ongoing Quest for Safe Drinking Water in the Nation's
Capital: Hearing Before the H. Comm. on Government Reform, 109th Cong. (2005).
43 Id. 12-24 (written statement of Benjamin H. Grumbles, Assistant Administrator for
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the Committee on the new corrosion control program implemented by the
Washington Aqueduct in June 2004, on WASA compliance with the EPA
Administrative Order issued in June 2004, and on the WASA lead service
line replacement program.47 The Corps reported on the new corrosion con-
trol program,43' and WASA discussed the June 2004 EPA Administrative
Order, the July 2004 law firm report, and a January 2005 audit of elevated
lead concentrations conducted by the District of Columbia Inspector General.439
Finally, an independent consultant testified that there is now a
need for "substantive changes" to the Lead and Copper Rule." ° The con-
sultant also opined that the Washington Aqueduct should not be owned
and operated by the Corps.
The basis for the Corps' role goes back to the 1850's
in anticipation of the Civil War. The Corps does not oper-
ate any other water treatment plant in the U.S. other than
at military installations. The situation is more than an
anachronism. It is way past time to get the Corps out of the
picture and centralize responsibility in a single regional
entity reporting to a governing body representing all served
jurisdictions."
Soon after this fifth congressional hearing on the D.C. lead crisis,
WASA announced a decline in lead concentrations in D.C. drinking
water.4 2 WASA reported that, for the first time in four years, the EPA
Water, Environmental Protection Agency).
437 Id. at 28-33 (written statement of Donald S. Welsh, Administrator, Region III, Environ-
mental Protection Agency).
43 Id. at 36-39 (written statement of Thomas P. Jacobus, General Manager, Washington
Aqueduct, Baltimore District, U.S. Army Corps of Engineers).
4 9 Id. at 42-49 (written statement ofJerry N. Johnson, General Manager, D.C. Water and
Sewer Authority). See also id. at 62-64 (written statement of Stephen Estes-Smargiassi,
Director of Planning, Massachusetts Water Resources Authority, on behalf of the Amer-
ican Waterworks Association); id. at 86-106 (written statement of Erik D. Olson, Senior
Attorney, Natural Resources Defense Council). See generally D.C. OFFICE OF THE INSPEC-
TOR GEN., AuDiT OF ELEVATED LEVELS OF LEAD IN THE DisTRics DRINKING WATER (2005),
available at http://www.oig.dc.gov/news/view2.asp?url=release%2FWASA%5Ffinal%5F
Report%5Frevised%5F04%2D22D17LA%2Epdf&mode=audit&archived=0& month =20050.
4 Id. at 109-113 (written statement of James Elder). The consultant retired from EPA
in 1995 after twenty-four years of employment. Id. at 110.
44'1d. at 111.
442 D'Vera Cohn, Water Lead Levels Below Federal Limits; D.C. Consumers Urged to
Continue Precautions, WASH. POST, May 11, 2005, at B1.
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action level of fifteen ppb was not exceeded in tests for lead in D.C. drink-
ing water."3 WASA attributed the decline to the new corrosion control
program implemented by the Washington Aqueduct in June 2004.444 In
January 2006, WASA announced that the EPA action level had not been
exceeded in tests for lead in D.C. drinking water for a full year."5 Also in
January, GAO, which had critiqued the EPA review of state implemen-
tation of the Lead and Copper Rule, reported that the lack of adequate
data impaired EPA oversight of state implementation." 6 GAO also iden-
tified six weaknesses in the Lead and Copper Rule that could have an
adverse impact on public health."7
In June 2006, EPA confirmed that the action level of fifteen ppb
had not been exceeded in tests for lead in D.C. drinking water for a full
year." Under the Lead and Copper Rule, if an action level is not exceeded
for two consecutive six-month periods, then the public water system may,
with state or EPA approval, test for lead and copper at fifty, instead of
100, different residences over a one-year period.449 Although EPA con-
firmed that the action level had not been exceeded, no such EPA approval
was issued,450 and "WASA still must report at least 100 water test samples
every six months for at least the next year."4
51
The D.C. lead crisis of 2004 shined the spotlight of public attention
for the most part not on the Corps but on WASA, which is responsible for
the distribution pipes from which the lead in D.C. drinking water leached.
Nonetheless, the lead crisis implicated the unique structure for the treat-
""Lead levels in the District's drinking water have fallen substantially in recent months
and dropped below the federal action limit for the first time in four years .... " Id.
4 "The declining lead levels are proof that orthophosphate, a chemical added to the city's
water system since last summer, is working. . . ." Id.
"
5 David Nakamura, D.C. Water Is Under EPA Limit on Lead; Standard is Met For a Full
Year, WASH. POST, Jan. 11, 2006, at Al.
446 See generally U.S. GOV'T ACCOUNTABILITY OFFICE, REP. No. GAO-06-148, DRINKING
WATER: EPA SHOULD STRENGTHEN ONGOING EFFORTS TO ENSURE THAT CONSUMERS ARE
PROTECTED FROM LEAD CONTAMINATION (2006) [hereinafter GAO, EPA SHOULD
STRENGTHEN ONGOING EFFORTS]. See generally David Nakamura, EPA Lax in Collecting
Water Data, U.S. Study Finds, WASH. POST, Jan. 26, 2006, at B4.
447 GAO, EPA SHOULD STRENGTHEN ONGOING EFFORTS, supra note 446, at 24-45.
4 David Nakamura, Lower Lead Levels Bringing Less EPA Oversight, WASH. POST, June
3, 2006, at B4.
449 40 C.F.R. § 141.86(d)(4) (2007).
4"0 E-mail from Jennie Perey Saxe, Ph.D., Water Protection Division, Drinking Water
Branch, Region III, EPA, to James W. Moeller (June 13, 2006, 15:47 EST) (on file with
author).
451 Nakamura, supra note 448, at B4.
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ment and distribution of D.C. drinking water and unavoidably raised once
again the issue of Washington Aqueduct ownership and operation. In this re-
spect, the water crisis of 2004 was an encore of the water crisis of 1993-1994.
V. RESIDUALS PROGRAM OF THE WASHINGTON AQUEDUCT
A third controversial issue associated with safe drinking water in
Washington, D.C. also suggests the need for a reconsideration of the pro-
posal to transfer the Washington Aqueduct to WASA or to a local, non-
federal public water system. The treatment and purification of water drawn
from the Potomac River generates a considerable amount of waste.452 In
the past, the Washington Aqueduct discharged this waste back into the
Potomac River.453 EPA authorizes these discharges under a permit issued
pursuant to the Clean Water Act.454
Congress enacted the Federal Water Pollution Control Act
("FWPCA") in 1972 .4" Amended in 1977, the FWPCA became the Clean
Water Act.456 The Clean Water Act regulates discharges of pollutants into
U.S. navigable waters. 7 In particular, Section 301 of the statute provides
that, except in accordance with, inter alia, Section 402, "the discharge of
any pollutant by any person shall be unlawful."458 Section 402 of the
Clean Water Act establishes the National Pollutant Discharge Elimination
System ("NPDES") and authorizes EPA to issue permits for discharges
of pollutants in strict accordance with conditions set forth in the statute. 9
The environmental impact of discharges by the Washington Aque-
duct into the Potomac River was a subject of particular interest to the U.S.
Congress in 2001. In October 2001, the House Subcommittee on National
Parks, Recreation, and Public Lands ("Public Lands Subcommittee") held
an oversight hearing to investigate the environmental impact of Aqueduct
452 See infra notes 461-63 and accompanying text.
413 See infra notes 461-63 and accompanying text.
41 See infra note 464 and accompanying text.
4" Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500,86 Stat.
816 (1972).
4 Clean Water Act of 1977, Pub. L. No. 95-217, 91 Stat. 1566 (1977).
117 See generally 33 U.S.C. §§ 1251-1387 (2007).458Id. § 1311(a).
459 Id. § 1342(a) (discussing the national pollutant discharge elimination system). See
generally 40 C.F.R. pt. 125 (2007) (establishing criteria and standards for the national
pollutant discharge elimination system). The statute also authorizes the states, in lieu of
EPA, to issue permits for discharges of pollutants under EPA-approved permit programs.
33 U.S.C. § 1342(b). See generally 40 C.F.R. pt. 123 (state program requirements).
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discharges.46 ° The National Park Service advised the Public Lands Sub-
committee that the Washington Aqueduct discharges water, sediment and
aluminum sulfate into the Potomac River through three discharge pipes
that traverse the C&O Park.4"' The National Marine Fisheries Service
("NMFS") testified on the effect of the Aqueduct discharges on the short-
nose sturgeon, an endangered species under the Endangered Species Act
of 1973,462 in the Potomac River.4 63
EPA discussed the NPDES permit issued to the Washington Aque-
duct under the Clean Water Act in April 1989 and the anticipated issuance
of a new permit.4" The Corps discussed the role and the operations of the
Washington Aqueduct, and detailed the nature of Aqueduct discharges
into the Potomac River.465 Finally, the National Wildlife Institute argued
that the Aqueduct discharges violate the Clean Water Act, the Endangered
Species Act, and National Park Service regulations.466
The full House Committee on Resources held a subsequent hearing
in June of 2002.467 The National Park Service clarified that NMFS has sole
jurisdiction over the shortnose sturgeon but that the U.S. Fish and
Wildlife Service ("FWS") has jurisdiction over other fish species, including
striped bass, alewife, blueback herring and American shad.' The National
460 The Discharge Effects of the Washington Aqueduct: Hearing Before the Subcomm. on
National Parks, Recreation, and Public Lands of the H. Comm. on Resources, 107th Cong.
(2001) [hereinafter Discharge Effects].
46 1Id. at 7-8 (written statement of John Parsons, Associate Regional Director for Lands,
Resources, and Planning, National Capital Region, National Park Service, U.S. Department
of the Interior).
462 16 U.S.C. §§ 1531-44 (2007).
463 Discharge Effects, supra note 462, at 9-11 (written statement of Dr. William T. Hogarth,
Assistant Administrator for Fisheries, National Marine Fisheries Service, National Oceanic
and Atmospheric Administration, U.S. Department of Commerce).
"
6 Id. at 13-16 (written statement of Patricia Gleason, Chief, Maryland and District of
Columbia Watershed Branch, Water Protection Division, Environmental Protection
Agency).
465 Id. at 19-21 (written statement of Colonel Charles J. Fiala, Jr., Commander and District
Engineer, Baltimore District, U.S. Army Corps of Engineers).
4 6 Id. at 23-24 (prepared statement of Rob Gordon, Director, National Wildlife Institute).
See also id. at 26-27 (prepared statement of Gordon Leisch, Retired Field Biologist, Office
of Environmental Policy, U.S. Department of the Interior). See generally Nat'l Wilderness
Inst. v. U.S. Army Corps of Eng'rs, No. 010273, 2005 WL 691775 (D.D.C. Mar. 23, 2005).
467 The Washington Aqueduct and the Effects of Its Discharges on the C&O Canal National
Historic Park and the Endangered Shortnose Sturgeon: Hearing Before the H. Comm. on
Resources, 107th Cong. (2002) [hereinafter Endangered Sturgeon].4 6
1 Id. at 10-11 (written statement of Donald W. Murphy, Deputy Director, National Park
Service, U.S. Department of the Interior).
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Oceanic and Atmospheric Administration ("NOAA") explained that the
recent identification of shortnose sturgeon in the Potomac River had re-
sulted in consultations, pursuant to Section 7 of the Endangered Species
Act,469 between NMFS and EPA.47 °
The U.S. Army, like the Corps in October 2001, discussed the role
and the operations of the Washington Aqueduct and detailed the nature
of Aqueduct discharges into the Potomac River.471 The U.S. Army also con-
tributed a report on the environmental impact of Aqueduct discharges.472
Finally, EPA emphasized that the Washington Aqueduct is owned and
operated not by a municipal public water system but by the federal gov-
ernment, and that the Washington Aqueduct has no legal access to capital
markets to finance a capital improvement program.478
In April of 2003, EPA issued a new NPDES permit for the Wash-
ington Aqueduct.4 74 A revised permit was issued in November 2003. 47'
Part I of the new permit establishes effluent limitations for discharges
from, inter alia, the Dalecarlia and Georgetown sedimentation basins.476
Part II imposes numerous standard conditions for NPDES permits,4 7
469 16 U.S.C. § 1536 (2007). See also 50 C.F.R. pt. 402 (2007) (containing joint regulations
of the U.S. Fish and Wildlife Service, Department of the Interior, and the National Marine
Fisheries Services, National Oceanic and Atmospheric Administration, Department of
Commerce on inter-governmental cooperation under Endangered Species Act).
470 Endangered Sturgeon, supra note 467, at 15-17 (written statement of Timothy R.E.
Keeney, Deputy Assistant Secretary, U.S. Department of Commerce).47 1 Id. at 29-31 (written statement of Dominic Izzo, Principal Deputy Assistant Secretary
of the Army for Civil Works, U.S. Army Corps of Engineers).
472 Id. at 24-29 (reprinting the WASHINGTON AQUEDUCT & ENVTL. PROT. AGENCY,
WASHINGTON AQUEDUCT SEDIMENT DISCHARGE-REPORT TO CONGRESS (2002)). The
report discussed prior studies of alternatives for the disposal of wastes generated by the
Washington Aqueduct. Id. at 26-28. The report also explored current options for the dis-
posal of those wastes. Id. at 28-29.473 Id. at 34-39 (written statement of Benjamin H. Grumbles, Deputy Assistant Adminis-
trator for Water, Environmental Protection Agency).
474 April 2003 Permit, supra note 18.
171 U.S. Envtl. Prot. Agency, Permit No. DC-0000019, Authorization to Discharge Under the
National Pollutant Discharge Elimination System (Nov. 12, 2003) [hereinafter Washington
Aqueduct NPDES Permit], available at http://washingtonaqueduct.nab.usace.army.mil/
Residuals/BackgroundDocs/appealedfinalpermitdraftOOl.pdf. The new permit superseded
the 1989 permit as well as the 1998 permit. Federal Facility Compliance Agreement, In the
Matter of Washington Aqueduct, U.S. Dep't of the Army and the Army Corps of Eng'rs,
Docket No. CWA-03-2003-0136DN para. 13 (June 13, 2003) [hereinafter FFCA], available
at http://www.washingtonaqueduct.nab.usace.mil/projintro.htm.47 Washington Aqueduct NPDES Permit, supra note 475, at 2-7 (establishing effluent limits).
171 Id. at 8-26 (containing standard conditions for NPDES permits).
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and Part III of the new permit imposes five special conditions for the
Washington Aqueduct.478 In particular, Part I of the new NPDES permit
for the Washington Aqueduct establishes numeric discharge limitations
and thus reduces the amount of waste that may be discharged back into
the Potomac River.479 The permit also requires the Corps to measure for
discharges of perchlorate from the Dalecarlia reservoir.8 °
To permit the Washington Aqueduct an adequate amount of time
for compliance with the new NPDES permit, EPA concluded a Federal
Facility Compliance Agreement ("FFCA") with the Corps.48' The FFCA
establishes several milestones and requires the Washington Aqueduct to
be in full compliance with the discharge limitations of the new NPDES
permit by December 30, 2009.482
The FFCA acknowledges that, although the Washington Aqueduct
is owned and operated by the Corps, the operation and maintenance of the
Aqueduct is not funded through the federal budget but through revenues
from water sales to the District, Arlington County, and Falls Church.48 3
The FFCA also acknowledges that the relationship between the Corps
and the District, Arlington County, and Falls Church is governed by the
MOU,4 4 which requires the Corps to submit for Board approval proposed
agreements with federal or state agencies.
48 5
In response to the new NPDES permit and the FFCA, the Wash-
ington Aqueduct has, for the past several years, engaged in a thorough
evaluation of alternatives for the disposal of waste generated through
water treatment and purification. In October 2005, the Corps selected an
alternative48 s that has raised the ire of the neighborhood that surrounds
the Dalecarlia Reservoir of the Washington Aqueduct.
478 Id. at 27-29 (establishing special conditions).
479 See id. at 2-7 (establishing effluent limits); see also U.S. Envtl. Prot. Agency, Final
Fact Sheet, NPDES Permit Reissuance, Washington Aqueduct Water Treatment Plant
(Mar. 14, 2003), available at http://washingtonaqueduct.nab.usace.army.mil/Residuals
BackgroundDocs/final fact_sheet.pdf.
4o Washington Aqueduct NPDES Permit, supra note 475, at 3-4 (establishing effluent limi-
tations for Dalecarlia discharges). There is no limitation on discharges of perchlorate. Id.
4s FFCA, supra note 475.
482 Id. at 5-6 para. 22.
483 Id. at 2 para. 5.
4Id. at 2 para. 6.
4 Memorandum of Understanding, supra note 284, art. IV, § 2(c).
486 Robert J. Davis, Colonel, U.S. Army Corps of Engineers, Record of Decision, Environ-
mental Impact Statement for a Proposed Water Treatment Residuals Management
Process for the Washington Aqueduct, Washington, D.C. (Oct. 28, 2005), available at
http:/ washingtonaqueduct.nab.usace.army.mil/Residuals/ROD_28Oct5.pdf.
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In January 2004, the Corps announced the preparation of an envi-
ronmental impact statement ("EIS"), under Section 102 of the National
Environmental Policy Act ("NEPA"),487 to explore alternatives for the dis-
position of waste generated by the Washington Aqueduct."s The first step
in the Environmental Impact Assessment process was a Project Intro-
duction and Description of Proposed Action and Alternatives ("Introduction
and Description"), which discussed alternatives for the disposition ofAque-
duct waste. 489 The twenty-six alternatives were screened against seven
criteria. 49" The Introduction and Description concluded that four of the
twenty-six alternatives should be investigated in more detail in the EIS.49
The Corps also released an Engineering Feasibility Study,492 which
provided a detailed analysis of each alternative under the screening crite-
ria.493 The Feasibility Study also included an estimate of costs associated
with the four alternatives selected for additional investigation: (i) no action
(No Act Alternative), (ii) the treatment of residuals at the Dalecarlia plant
and the disposal of waste in an onsite monofill (Dalecarlia Monofill Alter-
native),494 (iii) the treatment of residuals at the Dalecarlia plant and the
transportation of waste via a dedicated pipeline from the Dalecarlia plant
to the Blue Plains plant for additional treatment and disposal (Blue Plains
Alternative),495 and (iv) the treatment of residuals at the Dalecarlia plant
and the offsite disposal of waste trucked to licensed landfills (Truck From
Plant Alternative). 496
487 42 U.S.C. § 4332(C)(i) (2007).
488 Intent to Prepare a Draft Environmental Impact Statement for the Washington
Aqueduct, 69 Fed. Reg. 1698 (Jan. 12, 2004).
" See generally U.S. ARMY CORPS OF ENG'RS, PROPOSED WATER TREATMENT RESIDUALS
MANAGEMENT PROCESS: PROJECT INTRODUCTION AND DESCRIPTION OF PROPOSED ACTION
AND ALTERNATIVES (2004), available at http://www.washingtonaqueduct.nab.usace.army
.mil/Residuals/Pubs/DOPAAFinal.pdf.490 Id. at 2-5. For example, the alternatives were screened for compliance with the require-
ments of the FFCA. Id. Most of the alternatives were inconsistent with the screening
criteria. Id. at 2-5 to 2-17.491 Id. at 3-1.
492 U.S. ARMY CORPS OF ENG'RS, PROPOSED WATER TREATMENT RESIDUALS MANAGEMENT
PROCESS: ENGINEERING FEASIBILITY STUDY (2004), available at http://www.washington
aqueduct.nab.usace.army.millResiduals/EngineeringFeasibilityStudy.pdf.
493 Id. at 3-1 to 3-49.494 
"As currently conceived, the monofill would be approximately 50 ft tall on the Dalecarlia
Parkway side and 80 ft tall on the Dalecarlia Reservoir side. The footprint of the monofill
is anticipated to occupy approximately 30 acres." Id. at 5-1.
411 "This pipe would be approximately 10 miles long and 12 in[ches] in diameter." Id. at 5-2.49 Id. at 5-1 to 5-6 (describing alternatives for detailed evaluation). "The estimated number
of trucks is approximately eight per day (5 days per week) on average with a peak number
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The Corps issued a Scope of Statement for the EIS in August
2004.497 Finally, in December 2004, the Corps, in accordance with the
FFCA,491 issued an Alternatives Analysis.499 Like the Introduction and
Description, the Alternatives Analysis discussed the initial twenty-six
alternatives for the disposition of Aqueduct waste. °0 The Alternatives
Analysis also discussed ninety-four additional alternatives suggested by
the public between May and November 2004.01 Two of the ninety-four
public alternatives were consistent with the seven screening criteria.0 2
The Alternatives Analysis fashioned five alternatives for addi-
tional investigation in the draft EIS: the Dalecarlia Monofill Alternative
(Alternative A), the Truck From Plant Alternative (Alternative B), the
Blue Plains Alternative (Alternative C), the No Action Alternative (Alter-
native D), and the Truck from Reservoir Alternative (Alternative E).5 3
Two of the five alternatives were not recommended for ultimate
implementation:
Some of the impacts associated with these alter-
natives could be mitigated to lesser levels, but none of the
work is possible within the schedule required by the
FFCA. Alternative C is not consistent with the District of
Columbia Water and Sewer Authority's long-term plans
for its Blue Plains Advanced Wastewater Treatment Plant
of approximately 33 trucks per day (6 days per week) under maximum loading conditions."
Id. at 5-2.
117 WASHINGTON AQUEDUCT, BALTIMORE Div., U.S. ARMY CORPS OF ENG'RS, PROPOSED
WATER TREATMENT RESIDUALS MANAGEMENT PROCESS: SCOPE OF STATEMENT (2004),
available at http://www.washingtonaqueduct.nab.usace.army.milResiduals/Pubs/Scope
_of Statement.pdf.
498 FFCA, supra note 475, at 5 para. 21.
499 U.S. ARMY CORPS OF ENGINEERS, PROPOSED WATER TREATMENT RESIDUALS MANAGE-
MENT PROCESS: ALTERNATivES ANALYSIS SUBMITTED IN FULFILLMENT OF THE FEDERAL
FACILITIES COMPLIANCE AGREEMENT (2004), available at http'//www.washingtonaqueduct
.nab.usace.army.miVResiduals/Pubs/122004Doc.pdf.500 Id. at 2-1 to 2-19.
50
' Id. at 2-19 to 2-31.
502 Id. at 2-20. Eighty-five of the ninety-four public alternatives were inconsistent with
the screening criteria. Id. Seven of the public alternatives were still under investigation.
Id. "One of the two feasible alternatives (P84) represents a new disposal option for an
existing alternative and will, therefore, not be evaluated in detail in the DEIS." Id. One
public alternative, therefore, would be investigated in detail in the EIS. See id.
503 Id. at 2-36.
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and is more than double the cost of each of the other alter-
natives. The development of Alternative A is not consistent
with the schedule for investigations of this site by the U.S.
Army Corps of Engineers for its ongoing remediation efforts
for the Spring Valley FUDS project.5 "4
In addition, Alternative D (the No Action Alternative) could not be selected
"because it would place [the Washington Aqueduct] in violation of the Fed-
eral Clean Water Act.... ,,"0 Thus Alternative B (the Truck From Plant
Alternative) and Alternative E (the Truck From Reservoir Alternative)
were the preferred alternatives for the disposition of Aqueduct waste.0 6
In April of 2005, the Corps issued a draft EIS for a proposed water
treatment residuals management process for the Washington Aqueduct.0 7
In September, the Corps issued a final EIS.5 °s In December, EPA approved
the final EIS.5 "9 In the final EIS, the Corps selected Alternative E, the
Truck From Reservoir Alternative, for the water treatment residuals
management process for the next twenty years.510 The EIS evaluated the
five alternatives fashioned in the Alternatives Analysis under eight
o Id. at 3-2 (emphasis added). The estimated cost of Alternative C was $165 million. Id.
at 3-5. "This cost is more than double the comparable cost for Alternative A ($66,000,000)
and Alternative B ($58,000,000)." Id.
5o5 Id. "Throughout the DEIS preparation process, EPA has confirmed that they would
be unwilling to modify the NPDES permit to allow the Washington Aqueduct to return to
a residuals disposal practice consistent with the No Action alternative." Id.
506 Id. at 3-6 through 3-8.
507 WASHINGTON AQUEDUCT, BALTIMORE DIST., U.S. ARMY CORPS OF ENG'RS, DRAFT
ENVIRONMENTAL IMPACT STATEMENT FOR A PROPOSED WATER TREATMENT RESIDUALS
MANAGEMENT PROCESS FOR THE WASHINGTON AQUEDUCT, WASHINGTON, D.C. (2005),
available at http://washingtonaqueduct.nab.usace.army.mil/Residuals/DEISNolumel.pdf.
See also, Washington Aqueduct's Project, Proposed Water Treatment Residuals Manage-
ment Process, NPDES Permit, 70 Fed. Reg. 20,900 (Apr. 22, 2005).
'0' WASHINGTON AQUEDUCT, BALTIMORE DIST., U.S. ARMY CORPS OF ENG'RS, FINAL
ENVIRONMENTAL IMPACT STATEMENT FOR A PROPOSED WATER TREATMENT RESIDUALS
MANAGEMENT PROCESS FOR THE WASHINGTON AQUEDUCT, WASHINGTON, D.C. (2005)
[hereinafter FINAL EIS], available at http://washingtonaqueduct.nab.usace.army.mi/
Residuals/EISNolumel.pdf. See also Environmental Impact Statements; Notice of Avail-
ability, 70 Fed. Reg. 55,835 (Sept. 23, 2005).
.0. Environmental Impact Statements and Regulations; Availability of EPA Comments,
70 Fed. Reg. 72,299 (Dec. 2,2005). "EPA believes that the Final EIS adequately considers
the potential impacts of the preferred and other alternatives and has no objections to its
implementation." Id.
510 FINAL EIS, supra note 508, at ES-3, ES-9.
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Council on Environmental Quality ("CEQ") criteria.511 Like the Alterna-
tives Analysis, the EIS rejected Alternative A (the Dalecarlia Monofill
Alternative) and Alternative C (the Blue Plains Alternative):
[DIuring the course of this NEPA process, Washing-
ton Aqueduct has learned that the development of Alter-
native A is not consistent with the schedule for investiga-
tions of this site by the U.S. Army Corps of Engineers for
its ongoing remediation efforts for the American University
Experiment Station (AUES) Formerly Used Defense Site
(FUDS) project. Further, Alternative C, like the other pip-
ing alternatives examined during the screening process, is
not consistent with the District of Columbia Water and
Sewer Authority's (DC WASA's) long-term plans for its Blue
Plains AWWTP and is more than double the cost of each
of the other alternatives. Both alternatives would have un-
acceptably large potential visual, cultural, forest habitat,
and perhaps recreational, impacts.512
Thus, the Washington Aqueduct was left with Alternative E (the
Truck From Reservoir Alternative) and Alternative B (the Truck From
Plant Alternative). "The costs of these alternatives are consistent with
the project budget, which is wholly dependent for financial support from
[WASA, Arlington County and Falls Church] and the rate-paying public."513
Alternative E was selected over Alternative B due to: (i) reduced visual
impact on the surrounding residential neighborhood, (ii) its potential to
minimize impacts, (iii) less truck noise, and (iv) the distance between sur-
rounding residential neighborhood and residuals processing facilities. 14
On the basis on the EIS, in October 2005 the Corps formally
selected Alternative E, the Truck From Reservoir Alternative, in a
5 11d. at ES-6 to ES-7. The five alternatives were evaluated with respect to: (i) impact on
public health, (ii) impact on unique geographic characteristics (e.g., prime agricultural
land or archeological sites), (iii) potential for environmental or scientific controversies,
(iv) known or unknown risks, (v) potential to establish a precedent, (vi) impact on other
actions, (vii), impact on legally protected resources (e.g., wetlands, floodplains, or historic
properties), and (viii) potential for a violation of federal law. Id.512 Id. at ES-8.
"
1s Id. "Both alternatives can be implemented within the required timeframe with a much
greater degree of certainty than is possible for either Alternative A or C." Id.514Id. at 9.
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Record of Decision ("ROD").515 The ROD detailed the facilities that Alter-
native E would require for the collection and treatment of residuals.516
The ROD also reiterated the rationale for the disqualification of Alter-
native A (the Dalecarlia Monofill Alternative) and Alternative C (the
Blue Plains Alternative):
More specifically, during the course of this NEPA
process, Washington Aqueduct has learned that the devel-
opment of Alternative A is not consistent with the sched-
ule for investigations of this site by the U.S. Army Corps
of Engineers for its ongoing remediation efforts for the
American University Experiment Station (AUES) Formerly
Used defense Site (FUDS) project.
Further, Alternative C is not consistent with the
District of Columbia Water and Sewer Authority's (DC
WASA) long-term plans for its Blue Plains AWWTP and
therefore DC WASA has declined to accept the piped re-
siduals at their facility. Alternative C is also more than
double the cost of each of the other alternatives.17
The ROD also observed that both Alternative E (the Truck From
Reservoir Alternative) and Alternative B (the Truck From Plant Alter-
native) "are consistent with the project budget, which is wholly dependent
for financial support from [WASA, Arlington County and Falls Church]
and the rate-paying public."51 s The Corps selected Alternative E over
Alternative B.5" 9
The EIS for a water treatment residuals management process for
the Washington Aqueduct indicates that Alternative C (the Blue Plains
515 U.S. Army Corps of Eng'rs, Record of Decision, Environmental Impact Statement for
a Proposed Water Treatment Residuals Management Process for the Washington Aque-
duct, Washington, D.C. 2 (Oct. 28,2005), available at http'J/www.washingtonaqueduct.nab
.usace.army.mil/Residuals/ROD_280ct05.pdf.
"' The facilities include Georgetown Reservoir residuals collection, pumping, and convey-
ance facilities, Dalecarlia sedimentation basin residuals collection, pumping, and convey-
ance facilities, and residuals thickening and dewatering facilities. Id. at 3-4.
517 Id. at 8-9 (emphasis added). With respect to Alternative A, in addition, "[tihere was
significant public concern about removing a 30-acre stand of mature, mixed hardwood
forest and replacing it with a residuals monofill with a 20-year life span." Id. at 10.
51
' Id. at 9.
5'9 Alternative E "is chosen in this [ROD] as the selected alternative for the management
of Washington Aqueduct water treatment residuals." Id.
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Alternative) was disqualified due to: (i) inconsistent WASA plans for the
Blue Plains plant, and (ii) the cost of this alternative, which would be
financed not by the Washington Aqueduct but by WASA, Arlington County
and Falls Church.5 2' These considerations raise once again the issue of
Washington Aqueduct ownership and operation.
Indeed, the ownership and operation of the Washington Aqueduct
by the Corps instead of by WASA, for example, appear to have deter-
mined in no small measure the results of the EIS. First, if WASA owned
and operated the Washington Aqueduct, then the plans for the Blue Plains
plant might be revised to accommodate the Blue Plains Alternative.
Second, WASA is authorized to finance the operation and maintenance of
the infrastructure for water distribution and sewage treatment through
the issuance of revenue bonds,52' which the Corps is not authorized to
issue. Thus the cost of the Blue Plains Alternative would pose a less
formidable obstacle for WASA than for the Corps.
CONCLUSION
In 1995, the Corps recommended that the Washington Aqueduct
be transferred to a local, non-federal, public water system. After bacteria
were discovered in D.C. drinking water in 1994, there were calls for the
transfer of the Washington Aqueduct from the Corps to a local water
system. After lead was discovered in D.C. drinking water in 2004, there
again were calls for the transfer of the Washington Aqueduct from the
Corps to a local public water system. The proposed water treatment
residuals management process for the Washington Aqueduct appears to
be in large measure the result of the Corps, instead of WASA, ownership
and operation of the Washington Aqueduct.
The possible contamination of the Washington Aqueduct with
perchlorate, the lead contamination in D.C. drinking water, and the
controversial water treatment residuals management process for the
Washington Aqueduct in the aggregate, suggest the need for a serious
reassessment of the decade-old proposal to transfer the Washington
Aqueduct to a local, non-federal, public water system. Perhaps it is now
time for WASA to assume the ownership and operation of the Washing-
ton Aqueduct and to allow the Corps to abandon the business of water
treatment and purification.
520 Id. at 8.
521 D.C. CODE §§ 34-2202.08 to .09 (2001).
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